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THE APPLICABILITY OF CLEAN AIR ACT SECTION 
115 TO CANADA'S TRANSBOUNDARY ACID 
PRECIPITATION PROBLEM 
Bennett A. Caplan* 
I. INTRODUCTION 
Although rain is often a welcome sight, during the past two 
decades there has been increasing concern over its increasingly 
acidic nature.1 Underlying this concern is the apparent ecological 
and economic damage caused by acid precipitation.2 Acid precipi-
tation can be responsible for the killing of aquatic life in lakes, 
destroying forests and crops, damaging buildings and a host of 
other problems,3 including wreaking havoc with the economies of 
countries such as Canada and Sweden.4 In short, acid precipita-
tion is one of the greatest environmental threats of modern 
times.5 
While acid precipitation has raised apprehension throughout 
parts of the United States, nowhere has concern been greater 
than in Canada.6 Industrial emissions in the Midwestern region of 
the United States are responsible, in great part, for the acid 
* Staff Member, BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW. The 
author wishes to thank Prof. Zygmunt J. B. Plater of Boston College Law School for the 
invaluable advice he provided in the preparation of this article. 
1. See, e.g., Gallogly, Acid Precipitation: Can the Clean Air Act Handle It?, 9 B.C. 
ENVT'L AFF. L. REV. 687, 687 (1981). 
2. Id.; Homer, Controlling Acid Rain: The Challenge Facing the United States and 
Canada, 15 TEx. INT'L L.J. 489, 489 (1980); see infra text and notes at notes 67-103. 
3. See infra text and note at note 68. 
4. See infra text and notes at notes 95-103. 
5. See Report of the Subcommittee on Acid Rain of the Standing Committee on 
Fisheries and Forestry, Still Waters: The Chilling Reality of Acid Rain, Canadian Par-
liament, 1st Sess. 11 (1981) [hereinafter cited as Still Waters]. 
6. Id.; Homer, supra note 2, at 489-90; Wetstone, Air Pollution C9ntrol Laws in North 
America and the Problem of Acid Rain and Snow, 10 ENVT'L. L. REP. (ENVT'L L. INST.) 
50,001, 50,001 (1980). 
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precipitation falling in Canada.7 Because this international air 
pollution problem shows no signs of abatement, the Canadian 
government has attempted to influence American officials to con-
trol certain industrial and utility emissions responsible for acid 
precipitation in Canada.s The Canadians have attempted to solve 
this problem through bilateral negotiations with the Americans 
and by attempting to influence members of Congress to adopt 
stricter emissions standards in the newest version of the Clean 
Air Act.9 Both initiatives appear to be at a standstill.lO 
Acid precipitation is not simply a transnational problem, as the 
Northeastern states also suffer from the adverse impacts of acid 
precipitation. Like Canada, the Northeastern region of the United 
States is experiencing acid precipitation destruction caused in 
large part by Midwestern industrial emissions.ll These states, 
therefore, have also been attempting to curb these emissions.12 If 
the Eastern states are successful in curbing Midwestern emis-
sions, this development would indirectly benefit Canada since 
those same emissions contribute to the Canadian acid precipita-
tion problem. If no indirect solution appears likely to alleviate this 
serious international problem, however, it is conceivable that 
Canada itself might ultimately resort to American courts in an 
attempt to curb Midwestern industrial emissions,13 Canada's 
likelihood of success in such an action is uncertain.14 
In the last days of the Carter Administration, however, an 
event occurred which might increase Canada's chances of suc-
cessfully bringing an action in American courtS.15 On January 16, 
7. See infra text and notes at notes 37-66. 
8. Homer, supra note 2, at 490. 
9. Still Waters, supra note 5, at 91-95. 
10. Peterson, U.S.-Canadian Study of Acid Rain Ends With Discord, Wash. Post, Feb. 
22, 1983, at A3, col. 5; MacNeil-Lehrer Newshour, Nov. 4, 1983 (PBS). 
11. Gallogly, supra note 1, at 697-98. 
12. This effort has taken several forms. First, citizens' groups have publicized the 
killing of beech, maple, and red spruce trees and the destruction of aquatic life in lakes in 
New England and New York caused by acid precipitation. Second, thousands of volun-
teers have assisted in scientific efforts to measure and test the acidity of rainfall. Finally, _ 
New Hampshire residents have passed a resolution calling for President Reagan and 
Congress to substantially reduce S02 emissions by 1990. In addition, this resolution calls 
on the United States to conclude a treaty with Canada to control the acid precipitation 
problem. It is conceivable that these citizens groups could resort to the courts if the 
legislative and political processes do not offer a solution to this problem. N.Y. Times, 
Mar. 8, 1983, at A10, col. 1. 
13. See Still Waters, supra note 5, at 94. 
14. See infra text and notes at notes 190-202. 
15. See infra text and notes at notes 203-10. 
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1981, Douglas Costle, then Administrator of the Environmental 
Protection Agency (EPA), determined under section 115 of the 
Clean Air Act, the "international air pollution" statute,16 that 
sources in the United States were responsible for acid precipita-
tion falling in parts of CanadaP Costle left office before taking 
any substantive measures under this section to require those 
sources, primarily utility companies in the Midwest, to curb their 
emissions.18 The State of Ohio and some Ohio Utility companies, 
nervous about the costs involved in curbing emissions, quickly 
challenged the legal sufficiency of this determination.19 As a re-
sult, the District of Columbia Circuit Court held that, at that time, 
the Cost Ie determination was not ripe for review.20 Since that 
time, the Environmental Protection Agency under President 
Reagan has taken no further action to continue the process be-
gun by the Costle determination.21 Consequently, the legal effect 
of the Costle determination is as yet unknown.22 
This article will focus primarily on the uncertain and poten-
tially explosive legal effect of the Costle determination. First, this 
article will discuss the nature of the transnational acid precipita-
tion problem, highlighting the economic and ecological damage 
acid precipitation is causing in Canada. Second, the article will 
consider possible solutions to this transboundary air pollution 
problem. Third, this article will discuss the possibility that the 
Clean Air Act, by controlling the acid precipitation problem on a 
national level, could provide an indirect solution to the Canadi~n 
acid precipitation problem. Fourth, because Ontario or another 
injured province might resort to the American courts, this article 
will examine the possibility that the Costle determination could 
be used in a future court action.23 The court actions brought by 
16. See infra note 190. 
17. See infra text and notes at notes 203-06. 
18. See infra text 'and note at note 206. 
19. See infra text and notes at notes 211-13. 
20. See infra text and note at note 258. 
21. See infra text and notes at notes 207-09. 
22. Certain employees of the EPA, in fact, have referred to this action as the "Costle 
handgrenade," which mayor may not "explode." Telephone interview with Donnelly 
Hadden, Esq., one of the attorneys representing Ontario in the litigation over the Costle 
determinations (Oct. 3, 1982). 
23. There is a growing likelihood that some citizens will bring suit under section 115. 
Two residents of Pennsylvania owning property in Canada notified the EPA in January 
of 1984 that they plan to bring suit under this section of the Clean Air Act (CAA) unless 
the EPA addresses the international acid precipitation problem. The citizens are joined 
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Ohio and the Ohio Utilities and their implications for a future 
action based on the Costle determination will, therefore, also be 
examined. The article will then examine section 115 of the Clean 
Air Act, a section often overlooked by many legal commentators, 
and discuss how it could result in a reduction of Midwestern 
industrial emissions. Finally, this article will turn to a disc\lssion 
of how a Canadian "person" could use the Costle determination to 
require the Midwestern utilities and industries to curb their 
emissions. 
II. THE PROBLEM OF TRANSNATIONAL ACID PRECIPITATION 
Acid precipitation has no respect for national boundaries.24 In-
dustrial emissions in the Midwestern United States undergo a 
complex chemical transformation before returning to earth in 
Canada in the form of acid precipitation. Although the sources 
responsible for acid precipitation are varied, the electric power 
companies in the Midwest are primarily responsible for this 
transboundary pollution. When this pollution returns to the 
ground in Canada, it causes serious ecological and economic de-
struction, posing a seriousi;hreat to the future well being of that 
country. 
A. Acid Precipitation 
Acid precipitation is caused by a complex chemical transforma-
tion of certain airborne pollutants. More specifically, acid precipi-
tation, more commonly known as acid rain, describes the process 
by which sulfur dioxide (S02) and nitrogen oxide (NOx)25 are chem-
ically transformed in the atmosphere into sulfate and nitrate 
particles and then subsequently deposited downwind in the form 
of acidic rain, snow, fog, or sleet.26 These particles undergo an 
by five eastern states who are also bringing suit under the Clean Air Act. Wetstone, 
Acid Rain and Hazardous Air Pollutants: Recent Developments in AMERICAN LAW 
INSTITUTE-AMERICAN BAR ASSOCIATION, ENVIRONMENTAL LAW, 1984 COURSE OF 
STUDY 187, 295-96. 
24. Homer, supra note 2, at 489. 
25. "Nitrogen oxides" (NOx) and "sulfur oxides" (SOX> refer to combinations of a 
nitrogen or a sulfur atom with one or more oxygen atoms. Thus, NOx can represent 
nitrogen oxide (NO), nitrogen dioxide (NO,), and nitrogen trioxide (NO,). The term 
"sulfur oxide" also includes several compounds. Gallogly, supra note 1, at 689 n.18; see H. 
PERKINS, AIR POLLUTION 289-316 (1974). 
26. Freedman, War Brews Over Acid Rain, Nat'l L.J., Oct. 25, 1982, at 1, col. 2. Precipi-
tation is slightly acidic even in its natural unpolluted state. The term acid precipitation 
describes, in particular, the increased acidic nature of precipitation due to industrial air 
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interesting chemical transformation.27 The S02 and NOx oxidize28 
in the atmosphere and are transformed into sulfate and nitrate 
particles. These particles return to earth in either a wet or dry 
form. These sulfates and nitrates can combine with moisture in 
the atmosphere to form sulfuric (H2SO,J and nitric acids (HNO:J.29 
These acids, if not neutralized, raise the acidity level of the pre-
cipitation that falls to the ground.30 Alternatively, acid precipita-
tion also describes dry deposition, a process whereby these sulfate 
and nitrate particles drift to earth and become acidic upon contact 
with ground water.31 
pollution. Gall.ogly, supra n.ote 1, at 688 n.8; Gorham, What t.o DD AbDut Acid Rain, 85 
TECH. REV. 59, 59 (1982); H.omer, supra n.ote 2, at 491. F.or a selected bibli.ography .of 
articles .on acid precipitati.on, see UNIV. OF CENT. FLA. LIBR., ACID RAIN A BmLIOG-
RAPHY (1980) (Libr. BibliDgraphy Series N.o. 8). 
27. GallDgly, supra n.ote 1, at 688. In 1973, an estimated 65% .of the excess acidity in the 
precipitati.on falling in the N.orthwestern area .of the United States was caused by sulfur 
c.ompounds; 30% .of this extra acidity was traced t.o nitr.ogen c.omp.ounds. I d. at 688 & n.9. 
28. Oxidati.on is the pr.ocess whereby an .oxygen m.olecule (02) is added t.o an.other 
chemical c.omp.ound. F.or instance, S02 (sulfur di.oxide) can c.ombine with an .oxygen 
m.olecule and bec.ome SO. (sulfate). The rate .of atm.ospheric .oxidati.on varies with the 
mete.or.ol.ogical c.onditi.ons, the presence .of .other p.ollutants in the atm.osphere, and the 
time .of the year.ld. at 688 n.10. 
29. Still Waters, supra n.ote 5, at 19. 
30. F.or a scientific explanati.on .of h.ow sulfates and nitrates raise the acidity level .of 
precipitati.on, see Likens, Wright, Gall.oway & Butler, Acid Rain, 241 SCI. AM. 43, 43-45 
(1979). 
Acidity is measured by the pH scale which ranges fr.om zer.o t.o 14. A b.ody .of water with 
a pH reading .of seven w.ould be neutral. Water with a reading ab.ove seven w.ould be 
alkaline; bel.ow seven, it w.ould be acidic. HDW Many MDre Lakes Have TD Die, 12 CAN. 
TODAY 2 (Feb. 1981) [hereinafter cited as Lakes]. "Clean" precipitati.on tends t.o be 
slightly acidic with a pH reading .of ab.out 5.6. This slight acidity is caused by the 
precipitati.on c.ombining with carb.on di.oxide naturally present in the atm.osphere, thus 
f.orming a weak carb.onic acid. Id. The acidity.of a substance rises tenf.old when the pH 
drops .one p.oint. I d. C.onsequently, a pH .off.our is .one hundred times m.ore acidic than .one 
.of six. 
Rainst.orms with pH levels ranging from as l.ow as 3.0 t.o 3.5 are n.ow fairly frequent in 
the Eastern United States and Canada. The TransnatiDnal ImplicatiDns .of Acid Rain, 5 
CAN.-U.S. L.J. 19, 25 (1982) [hereinafter cited as TransnatiDnal ImplicatiDns]. In fact, 
these regi.ons have experienced an average annual pH .of rain and sn.ow .of bel.ow 4.5 in 
recent years. Id. The l.owest level f.or a rainst.orm was a pH.of 1.5 rec.orded in Wheeling, 
West Virginia. That rain was as acidic as lem.on juice. Lakes, supra n.ote 30, at 2. 
31. "Dry" dep.ositi.on .occurs when nitrate and sulfate particles either independently 
drift t.o the ground .or are abs.orbed by .other descending atm.ospheric gases. These dry 
particles .or gases are then c.onverted int.o acids when they c.ome int.o c.ontact with gr.ound 
water. Still Waters, supra n.ote 5, at 11, 145. 
It has been estimated that r.oughly 40-50% .of acidic particles .or gases settle t.o the 
gr.ound in a dry form. Gall.ogly, supra n.ote 1, at 688 n.11. Very little is kn.own ab.out dry 
dep.ositi.on except that it p.oses as great a threat t.o the envir.onment as wet precipitati.on. 
In additi.on, dry dep.ositi.on is m.ore difficult t.o m.onit.or than wet dep.osition. Wetst.one, 
supra n.ote 6, at 50,002. 
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While the term "acid rain" was coined in 1872 by Robert Angus 
Smith, an English chemist, the problem was recognized as long 
ago as 1666, when sulfur pollution had already become a serious 
problem in London.32 Acid precipitation was not, however, recog-
nized by scientists as a major environmental problem until the 
1950s.33 Soon after determining that acid precipitation was an 
environmental problem, scientists discovered that emissions 
originating in one region or country could cause acid precipitation 
in a neighboring country.34 At the 1972 United Nations Confer-
ence on the Human Environment, held in Stockholm, Sweden, 
acid precipitation was for the first time universally recognized for 
its significant global environmental effects.35 
Canada is one of the countries most severely affected by acid 
precipitation. Acid precipitation has been labelled the "greatest 
environmental threat" that Canada has ever faced.36 While 
Canadian sources certainly contribute to the Canadian acid pre-
cipitation problem, transboundary pollution exacerbates an al-
ready alarming situation. 
B. The Transboundary Acid Precipitation Problem 
In recent times, the mechanics of the transboundary acid pre-
cipitation problem have become better understood. With this in-
32. Gorham, supra note 26, at 59. In his book, AIR AND RAIN: THE BEGINNINGS OF 
CHEMICAL CLIMATOLOGY, Robert Angus Smith wrote, "It has often been observed that 
the stones and bricks of buildings ... crumble more readily in large towns, where much 
coal is burnt, than elsewhere. I was led to attribute this effect to the slow, but constant, 
action of the acid rain." Safire, The Phrasedick Brigade, N.Y. Times, Mar. 27, 1983 
(Magazine) at 20. (For a discussion of when the term acid rain was coined, see id. at 
20-22). Smith observed certain aspects of the acid rain precipitation phenomenon. He 
noted how the chemistry of precipitation was influenced by regional factors such as coal 
combustion and wind trajectories. He further described how acid precipitation caused 
damage to plants and other materials. Transnational Implications, supra note 30, at 26. 
33. Acid precipitation first caused noticeable harmful effects to Scandinavian lakes in 
the 1950's. Scandinavian sportsmen at that time discovered fewer fish in some waters. In 
1959, a Norwegian Fisheries inspector made the connection between the decline in the 
fishing population and the increased acidity of the precipitation. Homer, supra note 2, at 
489; Lakes, supra note 30, at 4. 
34. For example, in 1969, a Swedish scientist traced the acidity in Scandinavian lakes 
to airborne pollutants originating in Britain, Germany, and France. Lakes, supra note 
30, at 4. 
35. Wetstone, supra note 6, at 1; see Howard & Perley,Acid Rain Over North America, 
39 Bus. & SOC'y REV. 18, 22 (1981) [hereinafter cited as Howard]; Rosencranz, The 
International Law and Politics of Acid Rain, 10 DENVER J. INT'L L. & POL'y 511, 518-19 
(1981). 
36. Still Waters, supra note 5, at 11. 
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creased understanding, Canadians have become aware of the 
large degree of responsibility that Americans bear for Canadian 
acid precipitation problems. Canadians have become alarmed 
at the dimensions of this trans boundary pollution problem, es-
pecially in light of possible future developments which promise 
to exacerbate the problem. 
1. Sources 
The origins of atmospheric emissions of NOx and S02 are ex-
tremely diverse and include both man made and natural 
sources.37 The range of sources extends from automobiles to vol-
canoes.3S Generally speaking, coal fired electrical power plants, 
especially those powered by high sulfur fuel, are the primary 
sources of S02 emissions in the United States.39 Similarly, electric 
utilities and automobiles are the main sources of NOx emissions in 
both the United States and Canada.40 
More specifically, power plants in the Midwest are a major 
source of S02 and a primary source of NO x emissions. These power 
plants burn high sulfur coal41 and use tall smokestacks which 
send emissions high into the atmosphere, resulting in atmos-
pheric transportation of those emissions far beyond the local 
area.42 These emissions are ultimately deposited in the form of 
37. International Joint Commission, Seventh Annual Report on Great Lakes Water 
Quality 49 (1980) [hereinafter cited as Seventh Annual Report]. 
38. [d., Gallogly, supra note 1, at 689. 
39. Freedman, supra note 26, at 26; Seventh Annual Report, supra note 37, at 53. In 
the United States, approximately 70% of the annual S02 emissions originate from the 
combustion of fossil fuels used in generating electricity. Wetstone, supra note 6, at 50,001 
n.9. This translates into emissions of approximately thirty million tons of S02 emissions 
annually. Lakes, supra note 30, at 2. 
40. Gallogly, supra note 1, at 689; Shabecoff, A Debate: Are Enough Data in Hand to 
Act Against Acid Rain?, N.Y. Times, Nov. 14, 1982, at E20, col. 2 (interview with Dr. 
Michael Oppenheimer of the Environmental Defense Fund and Dr. Volker A. Mohnen of 
the State University of New York in Albany). NOx is currently responsible for about 
one-third of all of the acid precipitation that falls to the ground. It appears that NOx 
emissions will continue to increase. It is also believed that NOx will eventually replace 
S02 as the major contributing factor to acid precipitation. Still Waters, supra note 5, at 
13; Gorham, supra note 5, at 62; Wetstone, supra note 6, at 50,001. Unfortunately, NOx is 
considered more difficult to control than S02. Gallogly, supra note 1, at 701. 
41. The use of high sulfur coal contributes significantly more to S02 pollution than 
does coal with a low sulfur content. See infra text and note at note 105. 
42. Dumanoski, Acid Politics, 85 TECH REV. 64, 64 (Oct. 1982); Freedman, supra note 
26, at 26. 
During the last several decades, the increased use of fossil fuels by power plants has 
resulted in greater pollution. Gorham, supra note 25, at 59. The local solution to this 
problem has been to construct taller smokestacks which release the pollutants higher in 
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acid precipitation in the Eastern regions of the United States and 
Canada. Ohio is the largest single source of S02 in the Midwest 
and in fact, in the entire United States.43 This state, with twenty-
one major, aged power plants, produces more S02 than all of its 
downwind neighboring states combined.44 NOx emissions are con-
centrated in the Eastern part of the continent. About eighty-five 
percent of the North American NOx emissions originate from this 
heavily industrial region.45 The utility companies are responsible 
for over twenty-five percent of these NOx emissions.46 
In addition to this man made pollution, there are numerous 
natural sources of both S02 and NOx' Sulfides released from 
swamps, volcanoes, and soil can oxidize into sulfates and thereby 
affect the acidity of wet deposition.47 Decaying plant and animal 
tissue are the major natural sources of global nitrogen emis-
sions.48 Natural sources are responsible for an estimated forty to 
sixty percent of the sulfur released into the atmosphere 
worldwide.49 In industrial regions, however, where the average 
the atmosphere, thus dispersing these particles over a broader area. Id.; Gallogly. supra 
note 1, at 697 n.78. 
The use of tall stacks has been responsible for the increased acidity of the precipitation 
in the Northeastern region of the United States. This situation is primarily due to the 
usual west to east wind pattern in North America which transports pollutants from the 
Midwestern states to the Northeastern region of North America. Johnston & Finkle, 
Acid Precipitation in North America: The Case for Transboundary Cooperation, 14 
VAND. J. TRANSNAT'L L. 787, 789 (1981). This development has improved the local air 
quality of the Midwest at the expense of creating distant environmental problems. Many 
of the old electrical plants using these tall stacks will be operational for 40 years or more. 
Shabecoff, supra note 40, at E20, col. 2; see infra text and notes at notes 157-80. The Clean 
Air Act Amendments of 1977 have somewhat discouraged the construction of these large 
smokestacks. Transnational Implications, supra note 30, at 11; Gallogly, supra note 1, at 
106-07; Wetstone, supra note 6, at 50,010. 
43. Gorham, supra note 26, at 64. Ohio has a history of long and arduous disputes with 
the Environmental Protection Agency regarding its high level of S02 emissions. The 
EPA tried most recently in 1979 to require Ohio to make fundamental reductions in the 
level of its air pollution. The EPA ceased its efforts, however, because it found the 
struggle to be too taxing on its resources. Wetstone, supra note 6, at 50,001 n.48. 
44. Ohio, which accounts for only .25% of the world's population, is responsible for 4% 
of all of the global man-produced sulfuric emissions. See Transnational Implications, 
supra note 30, at 34-35. 
45. Still Waters, supra note 5, at 20. 
46. Id. at 19-20. 
47. Transnational Implications, supra note 30, at 34; Gallogly, supra note 1, at 689; 
Gorham, supra note 26, at 60. 
48. Gallogly, supra note 1, at 689; see Gorham, supra note 26, at 60. 
49. The Office of Technology Assessment estimates that man-made sources are re-
sponsible for 60-80% of the nitrogen and sulfur molecules in North America. Corre-
spondingly, 20-40% of the nitrogen and sulfur molecules in North America are of natural 
origin. Shabecoff, supra note 40, at E20, col. 1. 
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atmospheric sulfur content is eight times the global average, over 
ninety percent of the atmospheric sulfur is the result of man 
made sources.50 Therefore, although natural sources continue to 
emit sulfur into the atmosphere, the markedly higher levels of 
S02 in industrial regions lessen the significance of the contribu-
tion made by natural sources. 
2. The Nature of Transboundary Acid Precipitation 
S02 and NOx particles are both extraordinarily mobile.51 These 
compounds, once injected into the atmosphere, are capable of 
remaining there for as long as five days and can be transported 
hundreds or even thousands of miles from the source of the 
pollution before falling to the earth in the form of rain or snow.52 
Consequently, local sources can contribute to acid precipitation 
which occurs in far distant regions.53 
Significant problems exist, however, in establishing that a par-
ticular source in one region is responsible for acid precipitation in 
another region.54 For instance, the large number of sources lo-
cated in Ohio makes it virtually impossible to trace damage at a 
given site in Canada or New England to any particular source in 
Ohio.55 In addition, the great distances involved in the transport 
process and the long time period which elapses between emission 
and deposition further complicate tracing acid precipitation from 
source to receptor.56 
Many studies have been conducted in an effort to determine 
50. Transnational Implications, supra note 30, at 35. 
51. Gallogly, supra note 1, at 697. 
52. Id.; Wetstone, supra note 6, at 50,001. 
53. Gorham, supra note 26, at 60; Wetstone, supra note 6, at 50,001. 
54. Gallogly, supra note 1, at 701. 
55. See Gorham, supra note 26, at 61. 
56. Mingst, Evaluating Public and Private Approaches to International Solutions to 
Acid Rain Pollution, 22 NAT. RESOURCES J. 5, 18 (1982); see Homer, supra note 2, at 508. 
The attempts to trace the path of S02 and NOx particles are made more difficult be-
cause the atmosphere is a "complex and dynamic fluid system." It is difficult to recre-
ate atmospheric models with existing experimental techniques in order to better un-
derstand the mechanics of transboundary pollution. Consequently, the prognosticative 
utility of current atmospheric models is quite limited in tracing acid precipitation from 
source to receptor. New Mexico Citizens v. Train, 6 E.R.C. 2061, 2067 (D.N.M. 1974). 
Improved scientific techniques are extremely important in determining what emission 
reductions of S02 and NOx are required to achieve significant reductions in acid deposi-
tion. See Shabecoff, supra note 40, at E20, col. 1. Many scientists assert that, in certain 
cases, it is possible to trace acid precipitation from one region to a general area 
downwind. Transnational Implications, supra note 30, at 16; Gorham, supra note 26, at 
60; see supra note 42. 
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how much of the pollution originating in the United States is 
responsible for the high level of Canadian acid precipitation.57 
Canadian scientists have estimated that fifty percent of the acid 
precipitation falling in large parts of Canada originates in the 
United States,58 while studies conducted by various international 
agencies have yielded an estimate of seventy percent.59 Atmos-
pheric scientists conclude that power plants in the Ohio valley in 
particular are responsible for a significant portion of Canadian 
acid precipitation.60 
For many reasons, the acid precipitation problem is expected to 
increase in the future, creating more crossboundary pollution 
from the United States to Canada.61 One reason is that the United 
States, to lessen its energy vulnerability, is expected to make 
greater use of coal, and less use of oil, as a fuel for its power 
plants.62 This anticipated future increase in American NOx and 
S02 emissions due to the increased use of coal may even further 
escalate the amount of transboundary pollution.63 In addition, a 
57. See Seventh Annual Report, supra note 37, at 7; see also infra text and notes at 
notes 278-84 for a discussion of the findings of this study. 
58. Currently, about eight million tons of S02 or its derivatives fall on Canada every 
year. Transnational Implications, supra note 30, at 112. It is estimated that of this total, 
United States sources are responsible for four million tons. I d. at 6; Gallogly, supra note 
1, at 691 n.32. Canadian officials, on the other hand, have estimated that industrial 
plants in the United States are responsible for 15 million tons of S02 emissions a year 
crossing over the United States-Canada border. Homer, supra note 2, at 496; see 
Johnston, supra note 42, at 791. 
Conversely, Canada is responsible for approximately 150/0 of the acid precipitation that 
falls in the geologically vulnerable Northeastern United States. This Canadian trans-
boundary pollution is primarily caused by S02 emissions from Canadian non-ferrous 
smelters and, to a lesser degree, from Canadian power plants. Still Waters, supra note 5, 
at 13; Homer, supra note 2, at 496. See also R. STEIN & B. FLEMMING, THE USE OF 
SECTION 115 OF THE CLEAN AIR ACT TO CONTROL THE LONG RANGE TRANSPORT OF AIR 
POLLUTION BETWEEN THE UNITED STATES AND CANADA 30 (1980) (describing the Inco 
Ltd. smelting plant, one of the great emitters of S02 in North America) [hereinafter cited 
as R. STEIN]. 
59. Transnational Implications, supra note 30, at 6; Peterson, Acid-rain Pact Eludes 
U.S., Canada, Boston Globe, Oct. 3, 1982, at 10, col. 3. See Seventh Annual Report, supra 
note 37, at 6-7. The American contribution of S02 and NOx results in a greater rate of 
deterioration of Canadian lakes and forests. See infra text and notes at notes 67-87. 
60. Johnston, supra note 42, at 794. 
61. Transnational Implications, supra note 29, at 6. 
62. There are also other fuel switching pressures which will encourage the greater use 
of coal as an alternative fuel source. See Still Waters, supra note 5, at 13. For instance, 
the United States will most likely make less use of nuclear power in the future. This is 
especially true in light of the Supreme Court's ruling in Pacific Gas & Electric v. State,_ 
U.S. _, 103 S. Ct. 1713 (1983), which allows states to impose a moratorium on nuclear 
power plant construction. This has been described as a "serious blow to the nuclear 
industry." Boston Globe, April 21, 1983, at 1, col. 5. 
63. See G. WETSTONE & A. ROSENCRANZ, ACID RAIN IN EUROPE AND NORTH AMERICA 
105-06 (1983) [hereinafter cited as G. WETSTONE, ACID RAIN]. 
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study released by the Environmental Law Institute concludes 
that the United States government has approved changes in 
state emission controls which will allow pollution sources to emit 
an additional one million tons of S02 annually.64 An overall in-
crease in power production is also expected to result in a net 
increase of atmospheric sulfur and nitrogen oxide emissions.65 
Consequently, Canadian authorities are concerned about the ex-
pected future increase in Canadian acid precipitation.66 
C. Ecological and Economic Effects of Acid Precipitation in 
Canada 
1. Ecological Effects 
Acid precipitation affects many aspects of the environment.67 It 
has been held responsible for killing aquatic life in lakes, destroy-
ing forests and crops, contaminating drinking water, decreasing 
the fertility of the soil, damaging buildings, and even indirectly 
threatening the physical well being of humans.68 Canada has 
experienced all of the damaging effects caused by acid precipita-
tion.69 
Acid precipitation adversely affects the fertility and productiv-
ity of soil,7° The acid precipitation lowers the pH level of the soil, 
which in turn decreases the activity of microorganisms that de-
compose organic matter.71 This retards the natural recycling of 
valuable nutrients into a form that can be used by plants.72 Acid 
precipitation can also decrease the fertility of the soil by leaching 
out minerals such as calcium, zinc, and mercury.73 This leaching 
64. Wash. Post, March 25, 1983, at A3, col. 5. 
65. Howard, supra note 35, at 21. 
66. Homer, supra note 2, at 496. 
67. Transnational Implications, supra note 30, at 5-6. 
68. Id.; Freedman, supra note 26, at 26; Gorham, supra note 26, at 62; Homer, supra 
note 2, at 489. Acid precipitation can adversely affect individuals with respiratory and 
cardiac conditions. Freedman, supra note 26, at 26; Homer, supra note 2, at 489. 
69. See Still Waters,'supra note 5, at 51-65. 
70. Gallogly, supra note I, at 692, 694. 
71. Id. at 694. 
72.Id. 
73. Leaching is a natural process by which water dissolves minerals in rocks. The 
electrostatic bonds between minerals and soil particles are broken, thereby freeing the 
minerals. The leached minerals are then easily washed down to the lakes, thus removing 
important nutrients from the soil. The leaching of certain metals, such as mercury, into 
water supplies is believed to be one of the more serious problems caused by acid 
precipitation. Gallogly, supra note I, at 695 & n.59; Wetstone, supra note 6, at 50,002; see 
infra note 92. For a description of how the soil loses its fertility as a result of acid 
precipitation, see Gallogly, supra note I, at 694-95. 
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of the soil may cause plants and trees to take in toxic metals 
through their root systems thereby causing serious damage.74 As 
a result, acid precipitation has been determined to reduce the 
growth rate of a variety of plants and trees.75 Moreover, damage 
to the foliage of certain plants has been traced to the effects of 
acid precipitation.76 
Acid precipitation also produces a greater than normal draining 
of leached minerals into nearby lakes.77 In parts of Northeastern 
North America, where the soil is thin and retains only small 
amounts of rainwater, the acid precipitation drains directly into 
the rivers and lakes.78 Thus, the impact of acid precipitation on 
the lakes in these areas is direct and immediate.79 
Scientists have observed disturbances in the biological func-
tions of all levels of aquatic life in acidified lakes.80 For instance, 
74. Sibley, A Canadian Perspective on the North American Acid Rain Problem 9 (Oct. 
1, 1981) (available at the Canadian Embassy, Wash., D.C.). 
75. Gallogly, supra note 1, at 694-95; Maclure, Acid Rain and International Law, 7 
l''LETCHER FORUM 121, 124 (1983). 
76. Seventh Annual Report, supra note 37, at 50-53. Acid precipitation can damage the 
leaves of hardwood forests, wither ferns and lichens. Trees are also threatened by 
the cumulative loading of acid precipitation which raises the acidic level of the soil. Still 
Waters, supra note 5, at 51; Acid Rain: Requiem or Recovery (film produced by the 
National Film Board of Canada) (1982) [hereinafter cited as Requiem or Recovery]. In 
general, acid precipitation renders trees more vulnerable to decay and disease. Howard, 
supra note 35, at 19; see Transnational Implications, supra note 30, at 26; Gorham supra 
note 25, at 66; see supra note 12. 
In addition, there is evidence that the vegetation affected by acid precipitation may 
enter the food chain and may have deleterious effects on the growth of animals through-
out the chain. Transnational Implications, supra note 30, at 14. For a discussion of the 
adverse impact of acid precipitation on plant growth, see Knabe, Effects of Sulfur 
Dioxide on Terrestrial Vegetation, 5 AMBIO 213, 213-18 (1976); Tamm, Acid Precipitation: 
Biological Effects in Soil and on Forest Vegetation, 5 AMBIO 235, 235-38 (1976). 
77. See Still Waters, supra note 5, at 13. 
78. Howard, supra note 35, at 19. 
79. Some scientists have attributed the increased acidity of lakes to changes in certain 
forestry practices such as lumbering. This view, however, has been criticized for not 
explaining the increase in the acidity of lakes in areas where forestry practices have 
remained unchanged. Gorham, supra note 26, at 62. 
80. Scientists have observed these disturbances in the functions and the behavior of 
animals ranging from simple microorganisms to various fish and animal species. Acid-
ification of lakes causes a decrease in the activity of those microorganisms which decom-
pose organic matter. This phenomenon hinders the replenishment of the water's nutri-
ent supply which is usually accomplished through that decomposition. Excess acidity in 
lakes also facilitates the growth of aquatic peat moss. The moss forms a thick matting on 
the bottom of these acid stressed lakes, thereby leading to the substantial nutrient 
impoverishment of the waters. Gallogly, supra note 1, at 693; Lakes, supra note 30, at 5-6. 
For further studies on the impact of acid precipitation on lake water, see Beamish, 
Lockhart, Van Loom & Harvey, Long Term Acidification of a Lake and Resulting Effects 
on Fishes, 4 AMBIO 98 passim (1975); Wright & Gjessing, Acid Precipitation: Changes in 
the Chemical Composition of Lakes, 5 AMBIO 219 passim (1976). 
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the increased acidity of the lake interferes with the reproductive 
functions of many species of fish.81 In fact, some lakes have "died" 
as a result of acid precipitation.82 Moreover, decreases in the fish 
and other aquatic populations may in turn threaten animals not 
directly affected by acid precipitation. For example, birds and 
animals which depend on aquatic life for their diet are also 
adversely affected.83 
Acid precipitation therefore poses a severe threat to Canadian 
lakes.84 In Ontario alone, for instance, it has been reported that 
48,000 lakes will be threatened by acidification85 in the next 
twenty years if acid precipitation continues to fall at the present 
rate.86 These forecasts are supported by documentation of the 
destruction of aquatic life that has already occurred.87 
81. Gallogly, supra note 1, at 693. Fish are adversely affected by acid precipitation in 
other ways. For instance, large numbers of fish may die from the sudden increase in the 
acidity of the lake which accompanies the thaw of large amounts of acid laden snow in 
the spring. Wetstone, supra note 6, at 50,002. In addition, aluminum, leached from the 
surrounding soil around the lake, can coagulate the mucous coatings of fish's gills and 
interfere with their respiratory processes. Abnormal levels of acid in lakes is also known 
to upset the salt balance in the blood of fish. Gorham, supra note 26, at 66. Moreover, fish 
are often killed by the leached minerals from the soil and not by the increased acidity 
level of the lakes. Transnational Implications, supra note 30, at 36. 
82. Remedial action may not revive a dead lake. In fact, no means is presently known 
by which an acidified lake might be restored to its original condition. Lakes, supra note 
30, at 6; Wetstone, supra note 6, at 50,002-03. 
83. Gallogly, supra note 1, at 693-94. 
84. See Transnational Implications, supra note 30, at 25. The greater acidity level of 
Canadian lakes in turn poses a threat to the Great Lakes. Streams from Canadian lakes 
drain into the Great Lakes. Despite the fact that the acidity levels of lakes in one region 
may vary considerably, the aggregate increased acidity of these lakes could have grave 
implications for the future of the Great Lakes and its fisheries. Seventh Annual Report, 
supra note 37, at 53. 
85. Acidification describes the process whereby the pH level of a body of water de-
creases due to the higher acidity level of the precipitation. The higher acidity level of a 
lake often kills animal life in that lake. See Still Waters, supra note 5, at 13. 
86. G. WETSTONE, ACID RAIN, supra note 63, at 95. The Province of Ontario has taken 
measures to revive lifeless lakes by pouring lime into them. This project has been 
expensive and has been described as "overwhelming." Lakes, supra note 30, at 7; see 
Gorham, supra note 25, at 62. Moreover, the prospects for success appear dim since the 
Swedish experience with liming lakes has been, by and large, an unsuccessful one. 
Wetstone, supra note 6, at 50,003; see Gallogly, supra note 1, at 693-94. 
87. See Lakes, supra note 30, at 2, 6. For example, in lakes north of Quebec City, fishing 
tallies have dropped by as much as 30% between 1970 and 1978. Id. at 2. In addition, 
there is evidence that at least one species of brook trout normally found in Canada may 
already have become extinct because of the acidification of Canadian lakes. Wetstone, 
supra note 6, at 50,003. Furthermore, approximately 140 fishless lakes have currently 
been documented. Homer, supra note 2, at 492 n.17. 
Trout and salmon have already been severely damaged in Norway and Sweden due to 
the rapid deterioration ofthe lakes in those countries. Transnational Implications, supra 
note 30, at 14, 30. This development in Norway and Sweden has led to efforts to develop 
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Canadian officials are also concerned about the property dam-
age to Canadian cities and farms caused by acid precipitation.88 
For example, acid precipitation has eroded the stone of the Cana-
dian Parliamentary buildings in Ottawa.89 In addition, steel, oil 
based paints, and automobile finishes are vulnerable to the effects 
of acid precipitation.90 Acid precipitation also harms agricultural 
crops by damaging the soil, the leaves, and the stems of the 
crops.91 Moreover, there is concern over indirect health hazards, 
such as pollution of the water supply, which can be caused by acid 
precipitation.92 
The ecological effects of acid precipitation are exacerbated by 
the sensitivity of the geology of eastern Canada to the acid pre-
cipitation phenomenon. The ecological consequences of acid pre-
cipitation depend upon the capacity of the receiving areas to 
neutralize the acidic content of the wet deposition.93 Canada pos-
new strains of brook trout which would have a high tolerance for increased acidity levels. 
Lakes, supra note 30, at 7. 
88. Gorham, supra note 26, at 66. 
89. The acid precipitation combines chemically with the surface of stone causing the 
outer layer of the stone to flake off. Howard, supra note 35, at 19; Lakes, supra note 30, at 
3. 
90. Maclure, supra note 75, at 124. 
91. Homer, supra note 2, at 492. 
92. There is reason to believe that acid precipitation may adversely affect water 
supplies. Drinking water drawn from acidified sources may mobilize certain toxic metals 
present in water pipes. Johnston, supra note 42, at 796. In parts of Sweden, for instance, 
babies have suffered from diarrhea due to the high metallic content of the drinking 
water caused by this leaching of soil nutrients. Transnational Implications, supra note 
30, at 14-15. There is also fear that some of the leached metals will enter the food chain 
and thereby threaten human health. For instance, humans may eat fish that have a 
high concentration of metals. Id. at 47. 
While there are no definitive estimates of the medical costs of air pollution, the costs 
are believed to be substantial-easily in the billions of dollars in the United States alone. 
Still Waters, supra note 5, at 111. For a discussion of related health concerns caused by 
the long range transport of pollutants, see generally L. LAVE & E. SESKIN, AIR PoLLU-
TION AND HUMAN HEALTH (1977); Coffin & Knelson, Acid Precipitation: Effects of Sulfur 
Dioxide and Sulfate Aerosol Particles on Human Health, 5 AMBIO 239 passim (1976); 
Knelson & Lee, Oxides of Nitrogen in the Atmosphere: Origin, Fate, and Public Health 
Implications, 6 AMBIO 126 passim (1977). 
93. Gallogly, supra note 1, at 692. The composition of the bedrock and soils in the 
affected area determines the degree to which the acidic precipitation can be neutralized. 
I d.; see Gorham, supra note 26, at 61. In regions where the bedrock and soil consist of 
alkaline minerals, such as carbon, a chemical reaction occurs when acidic precipitation 
comes into contact with the minerals. This chemical exchange neutralizes the acid 
content of the precipitation and tends to restore the natural pH of the environment. 
Gallogly, supra note 1, at 692. In contrast, areas with soil low in alkaline material are 
more vulnerable to the harmful effects of acid precipitation because these areas lack the 
chemical ions needed to buffer these effects. I d.; G. WETSTONE, ACID RAlN, supra note 63, 
at 94. 
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sesses many acid-sensitive regions and is thus particularly 
threatened by acid precipitation.94 
The effects of acid rain are economic as well as ecological. In 
fact, the future economic well being of Canada may be seriously 
threatened by acid precipitation. 
2. Economic Effects 
Acid precipitation has already caused considerable damage to 
the Canadian economy.95 It has damaged Canadian forests, which 
are the primary source of Canada's economic activity.96 The de-
terioration of Canadian lakes and forests also hurts the nation's 
second largest industry-Canadian tourism.97 In Northern On-
tario alone, the total annual revenue loss due to acid precipitation 
could reach as high as $230 million for the tourism industry.98 
The likelihood that ecological damage will occur in areas that are well buffered 
increases as time passes. Gallogly, supra note 1, at 692. The "cumulative loading" of 
acids deposited in these areas over the years exhausts the area's limited neutralizing 
capacity. G. WETSTONE, ACID RAIN, supra note 63, at 94. Consequently, a region that is 
adequately buffered at the present time may not continue to enjoy such protection if the 
precipitation continues to be acidic. Gallogly, supra note 1, at 692 n.4l. 
94. Lakes, supra note 30, at 3; Wetstone, supra note 6, at 50,002. Most of Eastern 
Ontario, Quebec, Alberta, and the Atlantic provinces are especially vulnerable to acidic 
precipitation. Homer, supra note 2, at 493; Wetstone, supra note 6, at 50,002. The 
Sudbury, Moskoka, and Haliburton areas of Ontario have been the most severely af-
fected because their geology presently offers little buffering capacity. Letter from Doug-
las Costle, former Administrator of the EPA, to Senator George Mitchell (January 13, 
1981) [hereinafter cited as the Costle Letter]. These areas are being subjected to precipi-
tation that is 25 to 40 times more acidic than what would be considered natural rainfall. 
Wetstone, supra note 6, at 50,00L 
In the past decade or so, these regions have lost 40% to 75% of their acid buffering 
ability because of the constant neutralization of acid precipitation. I d.; Seventh Annual 
Report, supra note 37, at 50. Between 60% and 90% of the lakes in the Parry Sound-
Muskoka-Haliburton area (roughly 18,000 lakes) are vulnerable to damage caused by a 
decrease in the pH of the precipitation. Canadian officials are alarmed because this area, 
with its low buffering capacity, is presently experiencing precipitation which is twice as 
acidic as that which has caused the loss of major fish stock in Scandinavia. Wetstone, 
supra note 6, at 50,001. These lakes may become acidified to the point where no fish will 
survive.ld. at 50,007. 
95. Transnational Implications, supra note 30, at 6. 
96. Forest related industries account for $20 billion a year, with forest related jobs 
employing up to 10% of the national labor force.ld.; Peterson, supra note 10, at A3, col. 4. 
Although there are no accurate estimates of the economic damage caused to the Cana-
dian forests by acid precipitation, severe ecological damage is occurring. See Still Waters, 
supra note 5, at 110. See supra text and notes at notes 70-76. 
97. Peterson, supra note 59, at 10, col. 2. Tourism, Ontario's second largest industry, 
accounts for over $1 billion in annual revenues and 470,000 jobs. Not surprisingly, 
Ontario officials and residents are alarmed about the effects acid precipitation might 
have on this industry. Transnational Implications, supra note 30, at 43. 
98. Still Waters, supra note 5, at 110. 
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Canada's third largest industry, commercial fishing, is also ad-
versely affected by acid precipitation. For example, Canadian 
officials believe that acid precipitation is responsible for the re-
cent disappearance of salmon and many other species of fish from 
Canadian waters.99 The disappearance of the salmon industry in 
Nova Scotia has resulted in the loss of $300 thousand to the local 
economy.loo Acid precipitation has also caused significant damage 
to Canadian agriculturelOl and property.lOO Thus, acid precipita-
tion causes severe damage to the Canadian economy on many 
levels.lo3 
The serious acid precipitation problem in Canada is traceable, 
in large part, to emissions of S02 and NOx emissions in the Mid-
western United States. The most appropriate steps to reduce 
Canada's acid precipitation problems would be to force Canadian 
industry to curb its S02 and NOx emissions and to reduce the 
amount of trans boundary pollution crossing over from the United 
States. A simple solution to curbing transboundary pollution 
causing acid precipitation, however, does not appear likely. 
99. See Homer, supra note 2, at 493. 
100. In Nova Scotia, nine rivers can no longer support salmon due to the low pH levels 
of the water. Still Waters, supra note 5, at 110. Moreover, efforts to restock rivers with 
salmon have proven unsuccessful because of the continued high acidity level of the 
water. Transnational Implications, supra note 30, at 43. 
101. Acid precipitation generally has a less severe effect on farmland because agricul-
tural soils are regularly limed and fertilized. There is evidence which suggests, though, 
that certain important crops are directly harmed. Controlled laboratory experiments 
have shown that acid precipitation has disturbed the growth and reproductive processes 
of certain crops. Sibley, supra note 74, at 9. 
No data is available on the extent to which Canadian agriculture has been damaged by 
acid precipitation. This is because it is difficult to measure the economic damage caused 
by acid precipitation which usually is not the direct cause of the damage. Id. 
102. The Canadian Research Council estimated in 1979 that acid precipitation is 
responsible for roughly $285 million of damage to property each year. Yet, certain 
damage which is difficult to quantify, such as metal corrosion, is caused by acid precipi-
tation. If, as is suggested, 50% of automobile corrosion is caused by acid precipitation, 
then the total damage to property may far exceed the $285 million figure. Still Waters, 
supra note 5, at 110. Other estimates have placed the damage to buildings at $350 to $560 
million. Requiem or Recovery, supra note 76. 
103. It is also estimated that the Northeastern region of the United States has 
suffered billions of dollars worth of damage as a result of the same, mostly Midwestern, 
emissions which are responsible for acid precipitation damage in Canada. The economic 
loss is attributable to everything from the corrosive effects of acid precipitation on 
bridges to acid related damage to agriculture. Freedman, supra note 26, at 26; Gallogly, 
supra note 1, at 696-97; see supra note 12. In addition, S02 emissions have been held 
responsible for $17 billion in annual health costs in the United States. Transnational 
Implications, supra note 30, at 44. 
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III. POSSIBLE SOLUTIONS TO THE ACID PRECIPITATION 
PROBLEM 
555 
Canadians are taking appropriate measures to control their 
own domestic emissions of S02 and NOx.104 In addition, there are a 
variety of solutions which promise to reduce the transboundary 
pollution causing acid precipitation in Canada. First, the Cana-
dians hope that industry in the Midwest might take the initiative 
in voluntarily curbing S02 and NOx emissions. Second, the Cana-
dians are also attempting to conclude a treaty with the United 
States which would cover this pollution. Third, the Canadians 
hope to benefit from United States legislative efforts. Presently, 
the Clean Air Act offers the most logical mechanism for reducing 
emissions from the Midwestern states. All of these possible solu-
tions, however, appear to be problematic, and only one section of 
the Clean Air Act might be successfully used to curb transbound-
ary pollution. 
A. Industry Initiative 
Industry could take the initiative and reduce S02 and NOx 
emissions by employing various pollution control devices. Exist-
ing methods for controlling S02 emissions include the use of low 
sulfur fuels, the extraction of sulfur from coal before combustion, 
the use of chemical scrubbers in the smokestacks, the adoption of 
alternative energy sources, the adoption of new combustion tech-
niques, and energy conservation.105 While NOx emissions from 
smokestacks cannot yet be effectively controlled, several promis-
ing techniques are being tested.1°O 
Although pollution control technology does exist to reduce S02 
emissions, American industry is reluctant to implement correc-
tive measures for a variety of reasons.1OO Most importantly, the 
costs of employing those pollution control techniques is high. For 
example, it is estimated that the cost of achieving a forty to fifty 
percent reduction in S02 emissions in the United States is be-
104. Still Waters, supra note 5, at 35-47. 
105. Lakes, supra note 30, at 7-8; Gorham, supra note 26, at 59, 68-70; Mingst, supra 
note "56, at 9. 
106. Standards generally are not strict for NO. because affordable means of control-
ling its emission have not yet been developed. Lakes, supra note 30, at 4; Wetstone, supra 
note 6, at 50,008. 
107. See Gallogly, supra note 1, at 698-99; Mingst, supra note 56, at 8-9. For all practical 
purposes, the Canadian utility companies are in a similar situation to the American 
utility companies. See R. STEIN, supra note 58, at ::16. 
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tween three and four billion dollars annually over twenty to 
twenty-five years.lOS Moreover, certain utilities claim that they 
would have substantial difficulties obtaining the necessary capi-
tal to cover the costs of S02 and NOx abatement.loo Companies also 
claim that there is no incentive to take action because the result-
ing benefit would not accrue to their immediate area.no Further-
more, they argue that existing devices are unreliable and that 
decreases in S02 and NOx emissions may not lead to any im-
provement in the ecological condition of areas vulnerable to the 
effects of acid precipitation, such as those in Ontario.111 Thus, 
Midwestern industry is reluctant to take corrective measures 
without being required to do so. Because the control of S02 and 
NOx will not come from within the industry, governmental action 
is required to impose externally these restrictions. 
One possible way for Canada to commit the United States gov-
ernment into taking necessary measures js to conclude a treaty 
which would reduce transboundary air pollution. Canada has 
been active on this diplomatic front. 
B. Direct Diplomatic Solution 
A treaty between the United States and Canada presents an-
other possible solution to the acid precipitation problem.112 There 
108. Shabecoff, supra note 40, at E20, col. 3. Another study estimates that the annual 
cost of achieving a 50% reduction in S02 emissions would be from $5 to $7 billion annually 
for the Northeastern United States and $350 million for Eastern Canada. Seventh 
Annual Report, supra note 37, at 54; Wetstone, supra note 6, at 50,019. Still another 
study by the Organization for Economic Cooperation and Development estimates that a 
50% reduction in S02 and NOx emissions would cost the average American citizen 
between $5 and $12 annually. This is compared to the $7.16 which each American citizen 
and the $10 which each Canadian citizen "pays" annually for just the corrosion damage 
caused by acid precipitation. Transnational Implications, supra note 30, at 39; see Gal-
logly, supra note 1, at 698 n.83. A more conservative estimate concludes that to remove 
more than 99% of S02 in industrial emissions and to reduce significant amounts of NOx 
emissions would cost $4 billion annually in the United States for a period of 10 years. 
Johnston, supra note 42, at 801. 
One proposed project to retrofit fifty ofthe older and larger United States power plants 
with S02 scrubbers would produce a drastic reduction in emissions. Such a project would 
reduce S02 emissions by an estimated 6,217 to 8,480 kilotons annually. This undertaking, 
however, would require an initial capital investment of $7 to $14 billion and an annual 
operating cost of $1 to $2 billion. Transnational Implications, supra note 30, at 51. It has 
been estimated that the cost of reducing Canadian coal fired plant emissions by 50% 
would result in a 10% increase in each consumer's electricity bill. Id. at 45. 
109. Transnational Implications, supra note 30, at 52. 
110. Id.; Freedman, supra note 26, at 26. 
111. Transnational Implications, supra note 30, at 51-52. In a study conducted in the 
United Kingdom, a 50% reduction in emissions resulted in a projected pH improvement 
of just plus .2 in lakes included in the experiment. I d.; see Homer, supra note 2, at 494-96. 
112. Most legal commentators are pessimistic about the likelihood of an international 
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has been some progress in this area. On August 5, 1980, Canada 
and the United States signed a Memorandum of Intent to work 
towards laying the foundation for a formal treaty controlling 
transboundary air pollution,11a The document provided for the 
establishment of five bilateral and binational working groups, 
each of which was to study an aspect of the international air 
pollution problem and issue a consensus report.114 The respon-
sibilities of the work groups included: 
determining the impact of air pollutants on geologically sen-
sitive areas; 
studying the transport of air pollution from source to recep-
tor; 
evaluating methods for controlling emissions responsible for 
trans boundary air pollution; 
determining appropriate future emission rates of industries 
which would minimize the harm of air pollutants causing 
acid precipitation; and 
constructing a legal format for implementing a treaty gov-
erning transboundary air pollution,u5 
When President Reagan was elected in November, 1980, there 
were suspicions that the progress towards achieving a treaty 
would be hampered by the President's strong ties to American 
industry,116 These concerns have been realized. Diplomatic 
negotiations under the Memorandum of Intent, which began on 
June 23, 1981, have been stalemated since mid-1982.117 Most re-
cently, in March of 1983, United States and Canadian scientists 
failed to reach agreement on the causes and effects of acid pre-
cipitation,11s Canadian officials accused the Reagan administra-
legal solution to trans boundary air pollution, because of the political, diplomatic, and 
legal hostility it would generate. It is also argued that the lack of any centralized 
international authority which could effectively regulate the acid precipitation problem 
impedes any progress in this area. Brown, Internationaz"United States Air Pollution and 
the Acid Rain Phenomenon, 21 NAT. REsoURCES J. 631, 636 (1981); Rosencranz, supra note 
35, at 512. For one ,assessment of how international law should be used to control 
trans boundary emissions causing Canadian acid precipitation, see Maclure, supra note 
75, at 132-54. For an optimistic assessment of the possibilities of concluding a treaty 
between the United States and Canada, see id. at 132. 
113. Homer, supra note 2, at 514. 
114. ACID RAIN: A TRANSJURISDICTIONAL PROBLEM IN SEARCH OF A SOLUTION 176-77 
(P. Gold ed. 1981). 
115. Canadian Embassy, Div. of Pub. Mf., Memorandum of Intent Between the Gov-
ernment of Canada and the United States Concerning Transboundary Air Pollution, 
(Aug., 1980) [hereinafter cited as Memorandum of Intent]; see Transnational Implica-
tions, supra note 30, at 100. 
116. See Homer, supra note 2, at 514. 
117. Peterson, supra note 59, at 10, col. 6. 
118. See TransnationalImplication.~, supra note 30, at 12. 
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tion of manipulating the United States scientific team for the 
purpose of forestalling any immediate action.u9 This development 
has dealt the negotiations a severe blow since the scientists were 
to provide direction to the diplomats. Without a shared under-
standing of the acid precipitation problem, it is almost impossible 
for American and Canadian diplomats to design a treaty. More-
over, two other scientific panels working under the Memorandum 
of Intent have ceased to operate.120 Consequently, it is unlikely 
that a treaty addressing this urgent transboundary environmen-
tal problem will soon be signed. 
Because a diplomatic solution appears unlikely, the Canadian 
government hopes to benefit from existing American legislation 
which could conceivably reduce S02 and NOx emissions in the 
Midwest. The most logical existing legislation to control Midwest-
ern emissions is the Clean Air Act. 
C. The Clean Air Act 
The Clean Air Act (CAA) appears to be the most promising 
federal legislation through which S02 and NOx emissions in the 
United States could be regulated, and thereby reduce the amount 
of pollutants crossing over into Canada.121 The current CAA is 
119. Peterson, supra note 10, at A3, col. 1. 
120. One of the groups was to suggest a legal framework for curbing industrial 
emissions and the other was to propose technological ways to control industrial emis-
sions.ld. at A3, col. 2. 
121. Johnston, supra note 42, at 802. Conceivably, the Federal Water Pollution Control 
Act (FWPCA), 33 U.S.C. §§ 1251-1376 (1976 & Supp. III 1979), might be used to address the 
acid precipitation problem. The deterioration ofthe water quality in acid sensitive areas 
of the United States, such as New England, directly conflicts with the purpose of the 
FWPCA. The FWPCA was designed to protect aquatic life from the effects of pollution. 
The focus of the FWPCA, however, is to eliminate or reduce direct discharges into the 
nation's waterways. The Act does not provide any authority for dealing with pollutants 
deposited from the atmosphere. 
The Endangered Species Act, 16 U.S.C. §§ 1531-1543 (1982), enacted to protect threat-
ened wildlife from extinction, might also be useful in reducing the acidity of precipita-
tion. In fact, it appears that one rare species of brook trout may have already become 
extinct due to the effects of acid precipitation. Other aquatic species might very likely be 
threatened with extinction. 
Legal action might be taken llnder § 7 of the Endangered Species Act, 16 U.S.C. § 1536 
(1982), ifit were possible to shoW that a species were threatened with extinction because 
of the effects of acid precipitation. That section prohibits federal agencies from funding 
or authorizing any action which, "jeopardize[s] the continued existence of any en-
dangered species, or threatened species or result[s] in the destruction or adverse mod-
ification of [the] habitat of such species." 16 U.S.C. § 1536(a) (1982). Conceivably, the EPA 
could refuse to approve state implementation plans which arguably permit emissions 
contributing to acid precipitation and thereby threaten an endangered species. See infra 
note 139. The EPA might be required to demand a more stringent State Implementation 
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actually an amalgam of programs all designed to improve air 
quality in the United States.122 An American effort to use one of 
the CAA programs to reduce S02 and NOx emissions in the Mid-
west could indirectly alleviate the Canadian acid precipitation 
problem by reducing the amount of transboundary air pollution. 
Unfortunately, the CAA was not primarily designed with the 
transnational or national acid precipitation problem in mind, and 
it is unclear whether the Act can be used to further curb S02 and 
NOx emissions.l23 Nonetheless, it appears that there are certain 
provisions of the CAA which might be used in an attempt to force 
Midwestern industry to curb its emissions of S02 and NOx' 
1. National Ambient Air Quality Standards 
Under section 109 of the CAA, the Administrator of the EPA 
must publish a list of pollutants believed to be injurious to human 
health. l24 The EPA is then to establish the levels at which these 
Plan under the Clean Air Act that would specifically address the long range transport of 
pollutants. Wetstone, supra note 6, at 50,011. 
A non-statutory way to attack the acid precipitation problem would be to employ the 
federal common law of nuisance. A discussion of this complex approach is beyond the 
scope of this article. For a lengthy discussion of the availability of private remedies for 
acid precipitation damage, see Fischer, The Availability of Private Remedies for Acid 
Rain Damage, 9 ECOLOGY L.Q. 429, 429-87 (1981). For an assessment that a private 
nuisance action to control acid precipitation would most likely fail, see Johnston, supra 
note 42, at 803-07. But see Wetstone, supra note 6, at 50,003 n.26, for a relatively 
optimistic evaluation of an injured state's chances of curbing interstate pollution under 
a federal common law of nuisance action. 
122. The CAA first appeared in 1955 as a federal air pollution research and technical 
assistance program. Pub. L. No. 84-159, 69 Stat. 322 (1955). It was first promulgated in 
1955 as the Air Pollution Control Act of 1955, Pub. L. No. 84-159, 69 Stat. 322 (1955). The 
1955 legislation was originally entitled, "Air Pollution Control-Research and Technical 
Assistance." It was subsequently referred to, however, as the Clean Air Act. Feldman, 
The Administrative Procedure Act's Notice and Comment Requirements: "Good Cause" 
for Further Delay in the Implementation of the Clean Air Act?, 9 B.C. ENVT'L AFF. L. 
REV. 549, 552 & n.22 (1981). 
The CAA was subsequently amended in order to improve and strengthen programs 
designed to reduce air pollution. Id. at 553; Wetstone, supra note 6, at 50,003. This Act has 
been amended over the years by the following laws: Clean Air Act of 1963, Pub. L. No. 
88-206,77 Stat. 392 (1963); Motor Vehicle Air Pollution Control Act, Pub. L. No. 89-272, 79 
Stat. 992 (1965); CAA Amendments of 1966, Pub. L. No. 89-675, 80 Stat. 954 (1966); Air 
Quality Act of 1967, Pub. L. No. 90-148, 81 Stat. 485 (1967); CAA Amendments of 1970, 
Pub. L. No. 91-604, 84 Stat. 1676 (1970); Comprehensive Health Manpower Training Act 
of 1971, Pub. L. No. 92-157, 85 Stat. 431 (1971); Energy Supply & Environmental Coordi-
nation Act, Pub. L. No. 93-319, 88 Stat. 246 (1974); CAA Amendments of 1977, Pub. L. No. 
95-95, 91 Stat. 685 (1977). 
123. Johnston, supra note 42, at 802; see Gallogly, supra note 1, at 707. 
124. 42 U.S.C. § 7408 (Supp. III 1979); D. CURRIE, AIR POLLUTION FEDERAL LAW AND 
ANALYSIS § 4.02 (1981); Gallogly, supra note 1, at 708. 
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pollutants pose a threat to life and property.l25 The standards set 
by the EPA are termed national ambient air quality standards 
(NAAQSs).126 In essence, the NAAQSs have proven to be the 
central mechanism by which the EPA ensures that certain air 
quality standards are maintained.l27 At present, the EPA has 
promulgated ambient standards for seven pollutants or pollutant 
mixtures, including S02 and NOx.l28 
Pursuant to these federal guidelines, states must set maximum 
levels for overall atmospheric concentrations of pollutants. Then, 
in conjunction with these state standards, each state determines 
the quantity of pollutants each source within that state is allowed 
to emit.l29 The program therefore forces the state to focus first its 
attention on the general pollution levels within its boundaries and 
then to set the amount of pollution individual sources may emit.l30 
The state then submits this State Implementation Plan (SIP) to 
the EPA for approval.13l 
While NAAQSs can control air pollution for certain purposes, 
they are inadequate to control indirectly the transnational acid 
precipitation problem. First, to comply with the current NAAQSs, 
a state need only control air quality within its own boundaries. 
The state need not be concerned with the long range transport of 
harmful compounds such as S02 and NOx.l32 Consequently, cer-
tain localities may meet local N AAQSs by using tall smokestacks, 
125. 42 u.S.C. § 7409 (Supp. III 1979); D. CURRIE, supra note 124, at § 4.02; Gallogly, 
supra note 1, at 708. 
126. Gallogly, supra note 1, at 708; see D. CURRIE, supra note 124, at § 4.02. 
127~ J. CARROLL, ACID RAIN: AN ISSUE IN CANADIAN AMERICAN RELATIONS 16 (1982). 
Pollution controls under NAAQSs are not just limited to stationary sources. The EPA 
may adopt standards for "numerous and diverse sources" that may reasonably be 
believed to threaten the public health and welfare. 42 U.S.C. § 7408(a)(1)(A), 7408(a)(1)(B) 
(Supp. III 1979); D. CURRIE, supra note 124, at § 4.02. 
128. The other five pollutants include lead, ozone, total suspended particulates (TSP), 
hydrocarbons, and carbon monoxide. 40 C.F.R. § 50.12 (1980); J. CARROLL, supra note 127, 
at 16-17; Gallogly, supra note 1, at 708. 
129. See Feldman, supra note 122, at 554-55; Gallogly, supra note 1, at 709-10. 
130. Gallogly, supra note 1, at 723. 
131. ld. The states are accorded wide discretion in formulating and, if required, in 
revising their SIPs. The EPA, however, may choose not to approve the SIP if the plan 
does not comply with § 7410(a)(2) of the CAA. 42 U.S.C. § 7410 (Supp. III 1979); Homer, 
supra note 2, at 500. Judicial review of such disapproval has usually resulted in deference 
to the Agency's decision if a rational basis for that judgment can be discerned. Homer, 
supra note 2, at 500-01. 
132. J. CARROLL, supra note 127, at 17; Gallogly, supra note 1, at 723; see Wetstone, 
supra note 6, at 50,001. 
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despite the fact that such a situation will aggravate the acid 
precipitation problem in downwind areas.l33 
Second, while the NAAQSs are designed to eliminate health 
hazards posed by excessive amounts of airborne S02 and NOx, 
they do not regulate their downward derivative forms, sulfates 
and nitrates.l34 Consequently, S02 and NOx in an upwind state 
drift downwind and take the form of unregulated sulfates and 
nitrates in the downwind state. Nor will the attainment of safe 
levels of S02 and NOx in upwind states guarantee the protection of 
these distant downwind areas from the adverse effects caused by 
sulfates and nitrates from these upwind states. The downwind 
area could conceivably have a seriously high level of sulfates and 
nitrates because of bearing its upwind neighbor's burden, yet 
could still be within the levels established by the EPA for S02 and 
NOx·l35 
Third, the EPA is reluctant to establish more stringent NAAQS 
requirements for S02 and NOx, a necessary step to reduce the 
level of sulfates and nitrates downwind.l36 Before taking this type 
of action, the EPA would require further documentation of the 
health hazards posed by these compounds, a process which would 
require considerable time to complete.l37 In addition, the Agency 
would likely meet a great deal of political opposition to any such 
proposal for more stringent NAAQSs.l38 
Thus, for these three reasons, NAAQSs are an inherently in-
adequate mechanism by which to control indirectly the transna-
tional acid precipitation problem.l39 Under the CAA, however, 
133. J. CARROLL, supra note 127, at 17; Gallogly, supra note 1, at 707-0S, 723; see 
Seventh Annual Report, supra note 37, at 54. 
134. Gallogly, supra note 1, at 710-1I. 
135. ld. at 710; J. CARROLL, supra note 127, at 17. In addition, factories directly 
producing sulfates and nitrates are not subject to these ambient air quality pollution 
standards. These factories, therefore, are free to contribute to the acid precipitation 
problem of downwind states. 
136. See Transnationallmplications, supra note 30, at SO. 
137. J. CARROLL, supra note 127, at 17. 
13S. Gallogly,supra note 1, at 711; see G. WETSTONE, ACID RAIN,supra note 63, at 123. 
139. Nor can the SIPs be used indirectly to solve the transnational acid precipitation 
problem. See Wetstone, supra note 6, at 50,006-07. SIPs do not take into account the 
interstate or international effects of local emissions, and thus do not address the long 
range transport of air pollutants. J. CARROLL, supra note 127, at 18-19. 
In fact, no SIP has ever been denied approval by the EPA Administrator on the basis 
that the state was responsible for interstate air pollution. Gallogly, supra note 1, at 713 
n.lS2. That the EPA has never rejected an SIP on these grounds is primarily responsible 
for the lax attitude of many Midwestern states in attempting to curb interstate air 
pollution. Dumanoski, supra note 42, at 64. Consequently, Eastern states suffer from 
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states can complain about interstate air pollution to the EPA 
Administrator who is then authorized to require the offending 
state to take corrective measures. The Administrator could, for 
example, require the Midwestern states to curb their S02 and NOx 
emissions, thereby indirectly relieving the Canadian acid precipi-
tation problem.l40 
2. Interstate Air Pollution Provisions 
Section 110(a)(2)(e) of the CAA was designed to ensure that 
emissions allowed under one state's SIP do not interfere with 
another state's attainment of its air quality ambient standards.141 
Under this provision, a state can request the EPA to require the 
responsible state to reduce the emissions of the offending sub-
stance.142 If the EPA Administrator finds a violation, he can 
require the offending state, and under certain circumstances, the 
offending source, to take corrective measures.143 
To employ section 110, an injured state must first prove 
causation-i.e., that sources in the accused state are in fact re-
sponsible for increased air pollution in the injured state.l44 This 
causation requirement has severely limited the usefulness of sec-
tion 110 in directly controlling interstate acid precipitation.l45 
Causation has been virtually impossible to prove because of long 
distances travelled by the sulfates and nitrates. Moreover, the 
injured state has the added burden of proving that the interfer-
increased air pollution originating from the Midwest. Eastern states claim that this 
creates an unfair situation in that ultimately, it tends to cost a downwind state more to 
comply with its SIP because of the imposition of having to bear its upwind neighbors' 
burden. Gallogly, supra note 1, at 723. 
140. As discussed above, Canada might benefit indirectly if one of the injured New 
England states succeeded in forcing a Midwestern state, such as Ohio, to curb its 
emissions of S02 or NOx• Conceivably, if a Northeastern state succeeded in requiring a 
Midwestern state to curb its S02 or NOx emissions, Canada would also benefit from 
reduced airborne pollutants. See Wetstone, supra note 6, at 50,006. It is possible, how-
ever, that if a state were able to force a neighboring state to curb its emissions, the 
injured state could then raise its S02 and NOx emissions. In this case, Canada might 
receive substituted S02 and NOx emissions, without any real decrease in airborne acid 
precipitation causing pollutants. Transnational Implications, supra note 30, at 80. 
141. 42 U.S.C. § 7410 (Supp. III 1979); Wetstone, supra note 6, at 50,006. 
142. Gallogly, supra note 1, at 700, 713. 
143. Wisconsin's Environmental Decade, Inc. v. Wisconsin Power & Light Co., 395 F. 
Supp. 313, 317 (W.D. Wisc. 1975); 42 U.S.C. § 7413 (Supp. III 1979); D. CURRIE, supra note 
124, at § 8.01; Parish, Enforcement and Litigation Under the CAA Amendments of 1977, 12 
NAT. RESOURCES LAW. 435, 482 (1979). 
144. Gallogly, supra note 1, at 723. 
145. Id. at 726. 
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ence with its air pollution levels has been significant.146 Conse-
quently, section 110 is practically useless in all interstate acid 
precipitation disputes.147 
This provision is also of little use in an acid precipitation action 
because under section 110 a state may base its interstate claim on 
harm caused only by certain specified pollutants.148 These pollut-
ants must take the same form in both the injured and emitting 
states. This is an important distinction with regard to acid pre-
cipitation producing sulfates and nitrates because these com-
pounds are originally released by their sources as 802 and NOx' 
While 802 and NOx are among the enumerated pollutants, their 
chemical by-products, sulfates and nitrates, are not.149 Under pre-
sent regulations, therefore, interstate transport of sulfates and 
nitrates is not considered as interfering with a state's implemen-
tation plan.150 Thus, no injured state has yet been successful in 
146. [d. Congress was concerned with protecting against an unreasonable interference 
with state implementation plans. Consequently, it is clear that § 110 does permit some 
emissions from one state to drift into a neighboring state. [d. at 724. 
147. Section 110 can conceivably be employed in air pollution disputes between neigh-
boring states since causation is much less difficult to prove. [d. at 726. 
148. [d. at 724. 
149. [d. 
150. [d. Another section, CAA § 126, is a procedural provision designed solely to 
address the problem of interstate air pollution. 42 U.S.C. § 7426 (Supp. III 1979). Section 
126 essentially provides a petition procedure whereby a state or its political subdivision 
can assert that a specific source in another state violates § 110. Gallogly, supra note 1, at 
737. Section 126 appears to be different from § 110 in that § 110 obligates states to set 
pollution standards designed to prevent interstate air pollution from interfering with 
another state's air pollution control program. Gallogly, supra note 1, at 712-13. Section 
126, on the other hand, is available to states in particular instances of interstate air 
pollution. The differences between § 110(a)(2)(E) and § 126 do not appear to be major and 
have caused considerable confusion. Compare D. CURRIE, supra note 124, at § 4.17 with 
Gallogly, supra note 1, at 737. (For an assessment that the EPA has not provided any 
meaningful guidance as to the exact meaning of this section, see Gallogly, supra note 1, 
at 737). Out of this confusion, it appears that § 126 essentially provides a cause of action 
for § 110(a)(2)(E) violations. Consequently, using § 126 requires proving a § 110 violation. 
Gallogly, supra note 1, at 737; G. WETSTONE, ACID RAIN, supra note 63, at 101-02. 
Section 126 may offer unique relief to an injured Eastern state suffering from the 
effects of air pollution to force individual sources in the Midwest to curb emissions. A 
state would have to bring separate proceedings, however, against each individual out-
of-state source it believed was contributing to the acid precipitation problem. Thus, the 
use of § 126 would be hampered by the expensive piecemeal process required to enforce 
this statute, and the difficulty of proving that one particular source is responsible for the 
violation of the NAAQSs in the injured state. Gallogly, supra note 1, at 737-38. In 
addition, the effectiveness of § 126 in protecting a state against acid precipitation rests 
on the feasibility of using § 110. The problems mentioned above in using § 110 compound 
the difficulty in employing § 126 to control acid precipitation and tend to limit § 126 
proceedings to incidents between neighboring states. (In fact, the three complaints 
brought under § 126 have all involved neighboring states-West Virginia and Ohio, 
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bringing a section 110 action against another in an attempt to 
alleviate its acid precipitation problem. 
3. New Source Performance Standards 
Section 111 of the CAA requires that new stationary sources 
which may cause pollution, such as new electrical plants or fac-
tories, meet strict standards based on industry-wide capabil-
ities.l5l These EPA standards, called New Source Performance 
Standards (NSPSs), are based on the idea that effective pollution 
devices and methods can be incorporated at an acceptable cost 
during a project's initial phases of construction.152 All new major 
sources are required to reduce their emissions to the greatest 
extent possible without regard to the air quality standards estab-
lished under the state SIP.153 In addition, sources governed by 
NSPSs are required to use the best available technology in con-
trolling emissions.l54 NSPSs governing coal-fired power plants 
theoretically offer some hope of reducing S02 and NOx emis-
sions.155 
reported in [8 Curro Dev.] ENVI'T REP. (BNA) 1460 (Jan. 17, 1978); Kentucky and Indiana, 
45 Fed. Reg. 17,048 (1980); New York, New Jersey and Connecticut, 45 Fed. Reg. 72,702 
(1980). In 1982, the EPA denied a § 126 petition in a relatively clearcut pollution situation. 
This ruling, coupled with the EPA's stringent criteria governing future interstate air 
pollution petitions, may render § 126 largely useless in handling even local transboun-
dary pollution problems. G. WETSTONE, ACID RAIN, supra note 63, at 102. Consequently, 
§ 126 appears to be an insufficient vehicle with which to combat the domestic and thus, 
indirectly, the international acid precipitation problem. Gallogly, supra note 1, at 738 & 
n.316; Wetstone, supra note 6, at 50,006 & n.50. 
151. 42 U.S.C. § 7411 (Supp. III 1979); D. CURRIE, supra note 124, at § 3.03; Homer, 
supra note 2, at 501. 
152. By setting basic nationwide standards for new sources, NSPSs eliminate the 
usual competition between states or regions to attract industry by offering more relaxed 
standards. J. CARROLL, supra note 127, at 17; Wetstone, supra note 6, at 50,007-08. 
153. NSPS regulations differ in this manner from the regulations under NAAQSs. 
NSPSs are potentially more effective than NAAQSs in that the former regulate new, 
rather than the old, power plants. For instance, coal fired power plants, controlled by 
NAAQS, emit 83 pounds of S02 for every ton of fuel burned. New plants using the best 
available technology to curb emissions release only about 12 pounds of S02 per ton 
burned. Gallogly, supra note 1, at 727, 729 n.260. 
154. [d. at 728. 
155. NSPSs governing coal-fired power plants are particularly pertinent to the acid 
precipitation problem as it is estimated that power plants are responsible for three-
quarters of S02 emissions in the Eastern United States. NSPSs are also important 
because it is expected that approximately 350 new power plants will be built between 
1980 and 1995. These new power plants, all subject to the NSPSs, will be limited to a 
substantially lower level of S02 and NOx emissions than is currently allowed of older, 
pre-NSPSs plants. Wetstone, supra note 6, at 50,007. Thus, it could be expected that the 
aggregate S02 and NOx emissions would decrease as new power plants, governed by 
NSPSs, replace high polluting, antiquated power plants not governed by NSPSs. 
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NSPSs appear to provide only a long-term solution to the acid 
precipitation problem, however, as the NSPSs are not likely to 
produce a significant reduction in S02 emissions until the year 
2000.156 Most power plants in the United States are relatively 
new, with an average of twenty useful years left; yet most are not 
new enough that they would have had to comply with the NSPSs. 
In addition, older power plants, with few or no pollution controls, 
are cheaper to use than the newer, NSPS-regulated power 
plants.157 The older plants will, therefore, most likely be kept 
operational longer than planned to avoid the added costs which 
NSPSs impose on new plants.15S Consequently, these older plants 
will likely continue to emit S02 at unacceptable levels for many 
more years.159 The effect of the NSPSs on NOx and S02 emissions 
will be further limited by the anticipated increase in overall power 
generation, which should increase cumulative emissions.1so Thus, 
it may be safely concluded that the NSPS program is insufficient 
to control the emissions causing both domestic and transboun-
dary acid precipitation.161 
4. Prevention of Significant Deterioration Programs 
The Prevention of Significant Deterioration (PSD) program of 
the CAA was designed, in part, to protect the air quality of 
pristine areas of the country.162 These pristine regions are gener-
ally wilderness areas and national parks which already have an 
air quality level better than that required by most NAAQSS.l63 
Under the PSD program, states are required to formulate SIPs 
156. J. CARROLL, supra note 127, at 17; Gallogly, supra note 1, at 729; Wetstone, supra 
note 6, at 50,007-08. 
157. Wetstone, supra note 6, at 50,007. 
158. J. CARROLL, supra note 127, at 17; Wetstone, supra note 6, at 50,007-08. 
159. Wetstone, supra note 6, at 50,007-08. 
160. This problem is compounded by the fact that these new, as well as old, power 
plants are expected to make greater use of coal as a fuel. Coal is the dirtiest of the fossil 
fuels and is the fuel least regulated by NSPSs. Gallogly, supra note 1, at 728-29. Also, the 
NSPSs for NOx emissions are far from strict, mostly because affordable control measures 
which can effectively curb NOx industrial emissions have yet to be developed. J. CAR-
ROLL, supra note 127, at 17. But see G. WETSTONE, ACID RAIN, supra note 63, at 106. 
161. For a discussion of the inadequacies of the NSPS program in coping with the acid 
precipitation problem, see generally Transnaticmal Implications, supra note 30, at 79; 
Currie, Direct Federal Regulaticm of Stationary Sources Under the Clean Air Act, 128 U. 
PA. L. REV. 1389, 1391-448 (1980) [hereinafter cited as Currie, Federal Regulation]. 
162. 42 U.S.C. §§ 7470-7479 (Supp. III 1979); J. CARROLL, supra note 127, at 17-18; D. 
CURRIE, supra note 124, at § 7.02. 
163. G. WETSTONE, ACID RAIN, supra note 63, at 107. 
566 ENVIRONMENTAL AFFAIRS [Vol. 11:539 
that demonstrate that the concentrations of S02 and other par-
ticulates will not exceed certain statutorily specified limits in 
these clean air regions.164 
States impose strict limits, in particular, on the amount of S02 
and NOx emissions that new and expanding plants near pristine 
areas may emit.165 The chief mechanism for preventing the viola-
tion of PSD levels by new or expanding structures is a pre-
construction review of the proposed changes or new construction. 
An applicant must demonstrate that emissions from the proposed 
source will not contribute to a deterioration of the clean air region 
in excess of the levels under the PSD program.166 In addition, 
most of these major new and expanding sources are also required 
to install the "best available control technology" to curb emissions 
of pollutants.167 
Since acid precipitation is a severe problem in many pristine 
areas which have insufficient geological buffering,168 one might 
expect that the PSD program would effectively deal with acid 
precipitation. In reality, though, the PSD program has had only a 
negligible impact on curtailing emissions that contribute to acid 
precipitation in these clean air regions.169 
Similar to NAAQSs, the PSD program does not regulate emis-
sions of the derivatives of S02 and NOx, sulfates and nitrates. 
Consequently, the PSD program may not be capable of prevent-
ing acid precipitation.170 In addition, the PSD program cannot be 
used effectively to regulate distant pollution sources responsible 
for the deterioration of air quality in clean air regions, primarily 
due to the difficulty in proving causation.l7l Indeed, the Court of 
Appeals for the District of Columbia held that the preconstruction 
review requirements of the PSD program did not apply to major 
polluting sources located in one state and having a "substantial 
impact" on a pristine area in another state.172 Thus, the PSD 
164. 42 U.S.C. § 7473 (Supp. III 1979); Wetstone, supra note 6, at 50,008-09. 
165. J. CARROLL, supra note 127, at 17-18; Gallogly, supra note 1, at 717-19. 
166. 42 U.S.C. § 7475(a)(4) (Supp. III 1979); Wetstone, supra note 6, at 50,009. 
167. "Best available control technology" is described in the CAA as "the maximum 
degree of reduction of each pollutant" determined on a case by case basis. Section 111 or 
112 standards are used to determine the appropriate control technique. 42 U.S.C. 
§ 7479(3) (Supp. III 1979); Wetstone, supra note 6, at 50,009 & n.85. 
168. See supra note 93. 
169. G. WETSTONE, ACID RAIN, supra note 63, at 107. 
170. Gallogly, supra note 1, at 719. 
171. J. CARROLL, supra note 127, at 18; Wetstone, supra note 6, at 50,009. 
172. Ala. Power Co. v. Costie, 636 F.2d 323 (App. D.C. 1979); Wetstone, supra note 6, at 
50,009. 
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program also appears unpromising as an indirect solution to the 
transboundary air pollution problem. 
5. Other Pertinent Provisions 
Acid precipitation might also be curtailed by employing other 
relevant sections or programs of the CAA. One such program 
involves the control of motor vehicle emissions.173 At present, 
mobile sources are responsible for approximately one-half of the 
nation's NOx emissions.174 The CAA attempts to control these 
mobile pollution sources in two ways: first, it encourages the 
increased use of mass transportation; and second, it establishes 
emission limits with which motor vehicles have to comply.175 
If these provisions had been implemented as originally written, 
then perhaps the legislative desire to reduce NOx emissions could 
have been realized. Due to economic and technological lim-
itations, however, these NOx emission standards were relaxed in 
the 1977 Amendments to the Act. Consequently, automobiles are 
expected to contribute significantly to a fifty percent increase in 
national NOx emissions anticipated by the year 2000.176 
A second CAA provision which might indirectly improve the 
Canadian acid precipitation situation establishes a program to 
reduce and prevent the impairment of visibility.177 In the 1977 
CAA Amendments, Congress established as a goal the reduction 
of visibility impairment in certain designated areas. The EPA has 
since been involved in developing regulations to ensure that rea-
sonable progress is made towards achieving visibility goals.178 The 
benefit to Canada is derived from the fact that the pollution 
related reductions in visibility affecting many regions of the 
United States are caused by the very same sulfate and nitrate 
particles which are responsible for acid precipitation.179 Thus, to 
improve visibility would also be to reduce acid precipitation. 
While the program to improve visibility is simple in theory, it 
has proven difficult to implement. Present technology cannot 
effectively capture the fine particles causing reductions in visibil-
173. See J. CARROLL, supra note 127, at 18; Wetstone, supra note 6, at 50,008. 
174. Wetstone, supra note 6, at 50,008. 
175. 42 U.S.C. § 7410(a)(2)(B) (Supp. III 1979). Wetstone, supra note 6, at 50,008. 
176. Wetstone, supra note 6, at 50,008. 
177. Certain sections authorize the EPA to protect the visibility in national park 
areas. See 42 U.S.C. § 7491 (Supp. III 1979); Wetstone, supra note 6, at 50,008-10. 
178. Wetstone, supra note 6, at 50,008. 
179. See id. at 50,009. 
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ity. Moreover, the sections of the CAA controlling visibility have 
only a limited application to the control of acid precipitation since 
these sections provide protection only to certain regions within 
the United States.lSO In addition, visibility regulations are con-
troversial and expensive, resulting in delays by the EPA in the 
implementation process.l8l Thus, the visibility protection program 
is unlikely to produce substantial reductions in S02 and NOx 
emissions for at least the next several years.l82 
The CAA may not be revised for some time.l83 Several Con-
gressmen have introduced bills to amend the CAA which could 
force major polluting sources to curb their S02 and NOx emis-
sions.l84 In fact, it seems that the Canadians would be quite 
satisfied with the terms included in some of the proposed 
amendments to the CAA. These amendments would in essence 
require an eight million ton reduction in S02 emissions over a 
period of twelve years in thirty-one states in the Eastern half of 
the United States.l85 The CAA, however, has been hopelessly 
mired in Congress, with many members attempting to weaken, 
rather than strengthen, the CAA.l86 Consequently, with revision 
being inevitable, it is unclear just how the CAA ultimately 
adopted will address the problems caused by acid precipitation.l87 
In sum, those provisions and programs of the CAA thought 
most capable of controlling the acid precipitation problem are 
insufficient to curb international air pollution. There is one other 
widely disregarded provision of the CAA, however, which may 
provide a mechanism for relief in this area. Section 115 of the 
CAA, the "international air pollution" statute, unlike the NAAQS, 
PSD, and NSPS programs, is often quickly dismissed as incapable 
of providing a solution to the Canadian acid precipitation prob-
lem.lss This section, however, may indeed provide Canada with a 
180. Brown, supra note 112, at 642. 
181. Wetstone, supra note 6, at 50,010 & n.95. 
182. ld.; see Transnational Implications, supra note 30, at 78-82. 
183. See CONGRESSIONAL QUARTERLY 2066 (August 21, 1981). 
184. Homer, supra note 2, at 513. See Boston Globe, April 15, 1983, at 76, col. 4. 
Representative Henry Waxman (D. Calif.) views the acid precipitation problem in a 
national perspective. He has proposed a national tax on the electric bills of consumers. 
The proceeds of this tax would be used to eliminate the acid precipitation problem. This 
proposal, however, has met with considerable opposition. The MacNeil-Lehrer News-
hour, Nov. 4, 1983 (PBS). 
185. Peterson, supra note 10, at A3, col. 4. 
186. Boston Globe, April 15, 1983, at 76, col. 5. 
187. Freedman, supra note 26, at 26-27. 
188. Transnational Implications, supra note 30, at 75-77; G. WETSTONE, ACID RAIN, 
supra note 63, at 104; Maclure, supra note 75, at 150. 
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method to force the Midwest utilities to curb their emissions of 
S02 and NOx' 
The use of section 115 in controlling acid precipitation guaran-
tees controversy and would probably be employed only if no other 
recourse to curbing transboundary pollution were possible. As 
discussed, an injured province in Canada, such as Ontario, does 
not appear to be able to employ any of the more acceptable 
methods-diplomatic or an indirect solution-to alleviate its acid 
precipitation problem. Use of section 115 may be difficult since it 
is ambiguously written and has never been interpreted by a court. 
Employment of section 115 to alleviate the Canadian acid precipi-
tation problem might conceivably strain United States-Canadian 
relations and would probably push Midwestern power companies 
into action. Nonetheless, a Canadian Province may be able to use 
section 115 to reduce the trans boundary pollution causing Cana-
dian acid precipitation. 
IV. SECTION 115 OF THE CLEAN AIR ACT 
Relatively little is known about section 115 of the CAA.189 It has 
been invoked only once. Carter EPA Administrator Douglas Cos-
tIe determined under this provision that sources in the Midwest 
were illegally causing acid precipitation to fall in Canada. A sub-
sequent court action failed to clarify the legal significance of the 
Costle determinations. Conceivably, the Costle determinations 
could be "reactivated" to force the Midwestern utilities to curb 
NOx and S02 emissions. 
A. General Nature of Section 115 
Section 115190 has been recognized by a few officials as a possi-
ble solution to the international acid precipitation problem.191 
189. See, e.g., Transnational Implications, supra note 29, at 81. 
190. 42 U.S.C. § 7415 (Supp. III 1979) provides that: 
(a) Endangerment of public health or welfare in foreign countries from pollution 
emitted in United States. Whenever the Administrator, upon receipt of reports, 
surveys or studies from any duly constituted international agency has reason to 
believe that any air pollutant or pollutants emitted in the United States cause 
or contribute to air pollution which may reasonably be anticipated to endanger 
public health or welfare in a foreign country or whenever the Secretary of State 
requests him to do so with respect to such pollution which the Secretary of State 
alleges is of such a nature, the Administrator shall give formaL notification 
thereof to the Governor of the State in which such emissions originate. 
(b) Prevention or elimination of endangerment. The notice of the Administrator 
shall be deemed to be a finding under section 7410(a)(2)(H)(ii) of this title which 
requires a plan revision with respect to so much of the applicable implementa-
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Entitled "international air pollution," section 115 provides that 
once it has been determined that air pollutants in the United 
States are endangering the health or welfare of citizens in a 
foreign country, the EPA shall require the state responsible for 
those emissions to revise its SIP in order to control the pollu-
tion.192 Section 115 is broadly drafted and encompasses all forms 
of air pollution that endanger the public welfare and health in 
another country.193 Thus, the scope of the provision conceivably 
includes sulfates and nitrates.194 
Two events must occur before the EPA shall take action pur-
suant to section 115. First, it must receive information indicating 
that action should be initiated. This occurs either when the Ad-
ministrator concludes from reports received from a duly consti-
tuted international agency195 that the United States is endanger-
ing human health or property in a foreign country,t96 or when the 
tion plan as is inadequate to prevent or eliminate the endangerment referred to 
in subsection (a) of this section. Any foreign country so affected by such emission 
of pollutant or pollutants shall be invited to appear at any public hearing 
associated with any revision of the appropriate portion of the applicable im-
plementation plan. 
(c) Reciprocity. This section shall apply only to a foreign country which the 
Administrator determines has given the United States essentially the same 
rights with respect to the prevention or control of air pollution occurring in that 
country as is given that country by this section. 
(d) Recommendations. Recommendations issued following any abatement con-
ference conducted prior to Aug. 7, 1977, shall remain in effect with respect to any 
pollutant for which no national ambient air quality standard has been estab-
lished under section 7409 of this title unless the Administrator, after consulta-
tion with all agencies which were party to the conference, rescinds any such 
recommendation on grounds of obsolescence. 
191. R. Stein, supra note 58, at 1; Transnational Implications, supra note 30, at 73. 
192. For example, a company in Buffalo might emit particulate matter which causes a 
health problem in Canada. Even though the company may be in compliance with New 
York air regulations, the State of New York would be required to change its regulations 
in order to eliminate the hazard posed to the Canadians. Transnational Implications, 
supra note 30, at 72. 
193. Costle Letter, supra note 94. Apparently, § 115 is also not subject to the lim-
itations of § 126 of the CAA, discussed supra at note 150, which require that the pollution 
interfere with air quality standards. I d. 
194. This fact led one EPA official to speculate that § 115 could conceivably address the 
acid precipitation problem. Transnational Implications, supra note 30, at 81. Indeed, 
§ 115 has been examined for its possible use in future litigation regarding acid precipi-
tation. Transnational Implications, supra note 30, at 64. 
195. Id. at 72. One report asserts that the U.S. International Joint Commission (IJC), 
the Economic Commission (for Europe), and the Organization for Economic Cooperation 
and Development, are all examples of "duly international agencies." R. STEIN, supra 
note 58, at 6. 
196. Transnational Implications, supra note 30, at 72-73. 
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Administrator receives a request from the United States Secre-
tary of State to initiate action.197 Second, the Administrator must 
determine that the foreign country in question furnishes the 
United States with the same rights regarding air pollution as are 
provided to that country by section 115.198 No action will be taken 
unless this reciprocity requirement is met. 
If the Administrator determines that the section does apply, 
according to the language of section 115, the Administrator 
"shall" give formal notification of the situation to the governor of 
the state in which the emissions originate.l99 The notice by the 
Administrator constitutes a "finding" of an inadequate SIP.200 
This finding requires a revision of that part of the implementation 
plan considered to be inadequate in preventing or eliminating the 
endangerment. In addition, under section 115, the foreign country 
is granted all the rights of a state air pollution agency, including 
the right to recommend possible corrective measures to the Ad-
ministrator, and the right to attend the SIP revision hearing.201 
While these requirements of section 115 appear straightforward, 
the language of the provision makes its operation unclear in 
certain circumstances.202 
Former EPA Administrator Costle's recent determinations ap-
pear to have breathed life into this section, and the CAA might, 
therefore, be successfully employed to curb transboundary NOx 
and S02 pollution. Despite the inadequacies of this provision, 
section 115 could very likely provide an injured province a mea-
sure of relief from the destruction of acid precipitation. 
197. The section does not indicate how the Secretary of State might be apprised of the 
hazardous situation. Still, the Secretary could receive this information in several ways. 
For example, the Secretary could learn of the situation through normal diplomatic 
channels or he could be informed of the problem by constituent units of the injured 
country, such as a particular province. R. STEIN, supra note 58, at 6-7, 16-17. 
198. 42 U.S.C. § 7415(c) (Supp. III 1979); see R. STEIN, supra note 58, at 7; Homer, supra 
note 2, at 502. 
199. 42 U.S.C. § 7415(a) (Supp. III 1979); see R. STEIN, supra note 58, at 7. See infra text 
and notes at notes 299-333. 
One authority has observed that this notification process might be a debilitating flaw 
in § 115 because of the difficulty in identifying those states responsible for causing 
Canadian acid precipitation. G. WETSTONE, ACID RAIN, supra note 63, at 103. 
200. The finding of an inadequate SIP would be made under § 110(A)(2)(H)(ii). 42 U.S.C. 
§ 7410(a)(2)(H)(ii) (Supp. III 1979). 
201. 42 U.S.C. § 7415 (Supp. III 1979); Homer, supra note 2, at 502. 
202. See R. STEIN, supra note 58, at 19, 51. 
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B. Recent Action Pursuant to Section 115: The Costle 
Determination 
Legal commentators, however, have long ignored the sig-
nificance of section 115 because of its ambiguous language, the 
lack of administrative action under the section, and because the 
courts have appeared to downplay the significance of Costle's 
action. Notwithstanding these inadequacies, however, it will be 
argued that section 115 could still be employed to address the 
Canadian acid precipitation problem. 
1. Administrator Costle's Finding Under Section 115 
The Costle determination is the only significant action ever 
taken under section 115.203 On January 16, 1981, just prior to 
leaving office, the Administrator determined that based on an 
International Joint Commission report ahd recent action by the 
Canadian Parliament, the EPA would be justified in requiring 
certain American states to reduce air pollution emissions con-
tributing to the Canadian acid rain problem.204 Costle announced 
his determination in a press release and a letter to Senator 
George Mitchell in which Costle stated that his conclusions were 
sufficient to warrant the initiation of EPA action under section 
115.205 He then instructed his staff to investigate which states 
should be formally notified to revise their SIPS.206 Soon thereafter, 
Administrator Costle and the rest of the Carter Administration 
left office, leaving the ultimate effect of his determination to be 
carried out by the new EPA staff installed under President 
Reagan. 
Costle's successor, Anne Burford, neither continued the process 
initiated by Costle nor formally announced a new Agency position 
203. This was not quite the first administrative action taken in relation to § 115. On 
December 24, 1980, the United States Department of State issued a public statement 
committing the United States to determine whether a recently enacted Canadian stat-
ute satisfied the reciprocity provisions of § 115. Costle Letter, supra note 94. See infra 
text and notes at notes 289-90. 
204. Costle Letter, supra note 94. 
205. Id. 
206. After this determination, a memorandum was sent from David Hawkins, then 
Assistant EPA Administrator for Air, Noise, Radiation, to the Agency's Office of Air 
Quality Planning and Standards (OAQPS) requesting that the OAQPS develop informa-
tion and recommendations for the next Administrator as to which states might appro-
priately be notified to take corrective measures under § 115. G. WETSTONE, ACID RAIN, 
supra note 63, at 104 & n.38. 
1984] ACID PRECIPITATION 573 
regarding Costle's determinations under section 115.207 Further-
more, there is no evidence that, as requested by Costle, the EPA's 
Office of Air Quality Planning and Standards has begun identify-
ing the appropriate states for notification under section 115.208 
The Agency has, however, taken the position that Costle's actions 
did not constitute final action, and thus, have no legally binding 
effect on the present EPA Administrator.209 Nevertheless, Cos-
tIe's determination has the potential for far-reaching effects.210 
2. Court Action Based on the Costle Determination 
Administrator Costle's determination caused some Midwestern 
utilities to become quite apprehensive about future EPA action. 
These power companies were concerned about the high costs of 
potential EPA requirements to curtail S02 and NOx emissions.211 
In addition, the State of Ohio was apprehensive about the extent 
207. Id. at 104. Burford resigned in the wake of allegations that the EPA failed to 
enforce environmental protection laws. At the time of the writing of this article, it 
appears that the present EPA Administrator, William D. Ruckelshaus, has been stymied 
in his efforts to gather support for a plan to curb industrial emissions causing acid 
precipitation. Radin, What Sent Ruckelshaus into a Stall on Acid Rain, Boston Globe, 
Nov. 14, 1983, at 16, col. 6. In fact, there is currently no specific plan for initiating a 
program to combat acid precipitation. Radin, Acid Rain Plan Delay Indefinite, Boston 
Globe, Nov. 28, 1983, at 1, col. 1. 
Ruckelshaus has become vulnerable to many of the same criticisms as Burford. 
Ruckelshaus, like Burford, justifies EPA inaction on the grounds that more research is 
needed on the acid precipitation problem. Id. Critics argue, however, that such scientific 
results may take years to compile; meanwhile the ecological and economic damage 
continues. See Freedman, supra note 26, at 27. Others have claimed that the EPA 
position of calling for more research is a simple cloak for a policy of obstructionism. See 
Transnational Implications, supra note 30, at 39.Finally, many scientists assert that the 
effects of acid precipitation are sufficiently understood to warrant the formulation and 
implementation of corrective measures. Transnational Implications, supra note 30, at 
31; Shabecoff, supra note 40, at E20, col. 2. 
Moreover, the Canadian government has been seriously concerned over the EPA's 
position. See Transnational Implications, supra note 30, at 11-12. The Canadian govern-
ment has been lobbying Congress regarding any air pollution control legislation that is 
under consideration. Dumanoski, supra note 42, at 66; Freedman, supra note 26, at 27. In 
addition, Canadian officials have also pressed repeatedly for stronger action by the 
United States to control emissions. Freedman, supra note 26, at 27. In a rare action, 
Ontario even participated in a § 126 proceeding brought by certain injured Northeastern 
states.Id. 
208. See G. WETSTONE, ACID RAIN, supra note 63, at 104. 
209. Id.; Ohio v. EPA, Nos. 81-1310, 81-1311, 81-1312. Respondent's Motion to Dismiss 
for Lack of Jurisdiction 11 (April 23, 1981) (actions consolidated by district court). 
210. See infra text and notes at notes 260-333. See also J. CARROLL, supra note 127, 
at 44. 
211. See supra text and notes at notes 105-11 for the costs of curtailing industrial 
emissions. 
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to which it might have to revise its SIP. Consequently, on March 
17, 1981, the Cincinnati Gas and Electric Company and the Ohio 
Edison Company (the Ohio Utilities), as well as the State of Ohio, 
filed separate petitions in the United States Court of Appeals for 
the District of Columbia requesting that the Court review and set 
aside Costle's actions under section 115.212 This was an attempt by 
the Ohio Utilities and the State to nullify Costle's determination, 
thereby protecting themselves against the uncertain legal effect 
of his action.213 The Province of Ontario intervened soon after in 
an attempt to preserve the legal significance of the Costle deter-
minations. Ohio's attempt to defuse the Costle determination 
failed, however, as the three actions, subsequently consolidated, 
were ultimately not decided on the merits.214 Instead, the circuit 
court disposed of the controversy on the preliminary issue of 
justiciability.215 Despite this outcome, the arguments made by the 
parties in this case remain relevant to a possible future attempt 
to invoke the Costle determination to reduce American trans-
boundary acid precipitation.216 
a. The EPA's Argument 
The Administrator of the EPA, named as the defendant in this 
case, contended that Costle's actions should not be reviewed.217 
The EPA argued that under both section 307(b)(1) of the CAA and 
general principles of ripeness,218 the court lacked subject matter 
jurisdiction to review the Costle press release.219 Regarding the 
212. Ohio v. EPA, Province of Ontario's Response in Opposition to Respondent's 
Motion to Extend the Time for Filing the Certified Index to the Record and for Filing a 
Response to the Province of Ontario's Motion for Leave to Intervene 2-3 (filed May 1, 
1981); Transnational Implications, supra note 30, at 74. 
213. Ohio v. EPA, Respondent's Motion 5; Transnational Implications, supra note 30, 
at 74. 
214. See Ohio v. EPA, Order of Consolidation 1 (filed April 23, 1981). Despite the 
consolidation of these cases, this action was not given a formal case name. 
215. A subject is justiciable if it is appropriate for court review. Courts will only 
consider justiciable controversies and will not entertain matters that are hypothetical, 
academic, or moot. BLACK'S LAW DICTIONARY 777 (5th ed. 1979). 
216. See infra text and notes at notes 260-62. 
217. Ohio v. EPA, Respondent's Motion 5. 
218. The ripeness doctrine dictates that a court must consider whether a dispute has 
ripened into a controversy that merits review. The courts will evaluate such factors as 
whether there is a substantive controversy, whether the parties have adverse legal 
interests, and whether the dispute is timely. BLACK'S LAW DICTIONARY 1192 (5th ed. 
1979); see Abbott Laboratories v. Gardner, 387 U.S. 136 (1967). 
219. It appears that the EPA assumed that Costle announced his determination only 
in a press release. He also announced his determination in letters to Senators Muskie 
and Mitchell two days later. See Ohio v. EPA, Respondent's Motion 6. 
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EPA's first contention, section 307(b) provides that, generally, a 
court may review administrative action only if that action rises to 
the level of "final action."22o The EPA argued that the Costle 
determination was not final agency action under section 307(b) for 
several reasons: first, the press release merely announced agency 
views and did not commit the EPA to act; second, the Costle 
determination was not published in the Federal Register, an 
express requirement of final action under section 307(b)(1); and 
third, the determinations did not fit into the generally accepted 
judicial construction of final action.221 The EPA, therefore, con-
cluded that the Costle determination should not be reviewed by 
the court because it did not pass the statutory and common law 
tests for justiciability.222 
The EPA argued in the alternative that this challenge to the 
Costle determination was not reviewable under general judicial 
principles of ripeness.223 The EPA asserted that the Costle deter-
mination could not be ripe for review because the EPA had not 
yet completed its action pursuant to that determination.224 The 
EPA characterized the press release as a simple announcement 
that the EPA would undertake further study of the transnational 
acid precipitation problem.225 In addition, the EPA argued that 
for Costle's actions to be ripe for review, the challenging party had 
to demonstrate either that it had been harmed by having had to 
alter its business conduct, or that it would not have a future 
opportunity for judicial review of the Costle determination.226 
The parties would be unable to prove that the controversy was 
ripe for review, asserted the Agency, because the EPA had not 
yet sent notices to governors requiring state action to reduce 
emissions.227 Neither the State of Ohio nor the Ohio Utilities, 
therefore, had yet found it necessary to alter their conduct. Con-
sequently, the EPA contended that there was no justiciable dis-
pute and that any judicial intervention would be premature.228 
220. 42 u.s.c. § 7607(b) (Supp. III 1979). Final action is a standard for the review of 
administrative action dictating that judicial review is only available when the agency 
position is essentially a definitive agency position that is not subject to change by the 
agency. Note, 50 GEO. WASH. L. REv. 349, 351 n.18 (1982). 
221. Ohio v. EPA, Respondent's Motion 6-7. 
222. [d. 
223. [d. at 9-11. 
224. [d. 
225. [d. 
226. [d. at 1-2, 9-11; see Note, supra note 257, at 356. 
227. Ohio v. EPA, Respondent's Motion 11. 
228. [d. Interestingly, the EPA intimated at the same time that no further action 
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b. The Ohio Utilities' Argument 
The Ohio Utilities did not directly dispute the EPA's contention 
that Costle's actions were not ripe for judicial review because they 
did not constitute final action.229 Rather, they challenged the 
EPA's specific argument that Costle's determination did not con-
stitute final agency action because it had not been published in 
the Federal Register.23o The Ohio Utilities argued that publica-
tion in the Federal Register was not necessarily a prerequisite for 
a finding that final action had been taken under the CAA.231 They 
contended that because of this error in the EPA's argument, a 
reasonable belief still existed that Costle's determination might 
have some legally binding effect on the EPA.232 The petitioners 
added that they would not oppose a decision by the court holding 
that no final agency action had been taken.233 Indeed, a determi-
nation that no final agency action had been taken would, in their 
view, diminish the legal significance of Costle's action.234 The Ohio 
Utilities believed that a finding of no final agency action would 
indicate that the EPA had no obligation to continue the process 
started by Costle.235 This would, in effect, achieve the desired end 
of the utilities: to ensure that no corrective measures would be 
imposed by the EPA.236 
c. Ontario's Argument 
On April 9, 1981, the Province of Ontario filed a motion to 
intervene in these proceedings on the grounds that it was an 
might be taken regarding Costle's announcement despite the ex-Administrator's deter-
mination that the EPA should act under § 115.Id. 
229. See Ohio v. EPA, Joint Memorandum of Law in Response to Respondent's Motion 
to Dismiss for Lack of Jurisdiction 4 (filed May 7, 1981). 
The State of Ohio moved that its petition be dismissed as voluntarily withdrawn at 
about this point in the controversy. Ohio v. EPA, Motion for Voluntary Dismissal of 
Petition of State of Ohio 1 (filed May 9, 1981). 
230. More specifically, the Ohio Utilities challenged the EPA's reliance on Harrison v. 
P.P.G. Industries, 446 U.S. 578 (1980), (a letter sent by an Administrator and not pub-
lished in the Federal Register was found to constitute final agency action), for the 
proposition that this press release, because not published in the Federal Register, was 
not final agency action. Ohio v. EPA, Joint Memorandum 1-2. 
231. Id. at 4. 




236. An agency action, however, that does not rise to the level of final action may still 
have a legally binding effect under section 115. 
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interested party.237 Ontario asserted that it should be allowed 
intervenor status because its interests were in danger of being 
prejudiced238 and these interests might not be adequately rep-
resented by the EPA.239 Ontario advanced two arguments in 
support of its motion. First, it argued that, contrary to the EPA's 
contention, Costle had indeed taken final action and, therefore, 
further EPA action was mandated under section 115.240 Second, 
Ontario argued that although the letter could be reviewed be-
cause it cQllstituted a final order, it nevertheless should not be 
reviewed because the controversy was not ripe.241 
In arguing that final action had been taken, however, Ontario 
sought to invoke the final action standard of section 10c of the 
Administrative Procedure Act (APA).242 Ontario sought to have 
the APA's final action requirement apply rather than the similar 
requirement of the CAA because, of the two, final action is easier 
to prove under the APA.243 Unlike the CAA, for instance, APA 
section 10c does not require that findings be published in the 
Federal Register.244 Ontario contended that the letter sent by 
Costle to Senator Mitchell two days after the issuance of the 
EPA's press release satisfied the more relaxed publication re-
quirements of APA section 10C.245 Based on this fact, Ontario 
argued that the Costle determination fulfilled all of the conditions 
of final action under the APA and thus mandated subsequent 
action under section 115.246 
As for the ripeness argument, Ontario noted, as had the EPA, 
that the petitioners had not suffered any substantial hardship 
since no EPA action had yet been taken pursuant to the Costle 
determination.247 Ontario observed, as had the EPA, that the 
237. Ontario's Response at 2-3; Respondent's Motion at 2. 
238. Ontario's Response at 3. 
239. [d. at 3, 5; see Joint Memorandum at 2. 
240. Ohio v. EPA, Intervenor's Answer to Motion to Dismiss 4-6 (filed May 11, 1981). It 
appears that Ontario, like the Ohio utilities, mistook the legal construct for judicial 
review for a standard of legal sufficiency. See supra note 335. 
241. Intervenor's Answer at 3, 7. 
242. Ontario argued that § 307 of the CAA, 42 U.S.C. § 7607 (Supp. III 1979), applied 
only to certain enumerated sections of the CAA, not including § 115. Intervenor's 
Answer at 405. Consequently, judicial review of § 115 controversies would be controlled 
by § 10(c) of the APA, a provision similarly requiring that, in general, agency action 
reviewed by a court must be final. [d. 
243. [d. 
244. See 5 U.S.C. § 552(a)(2)(B) (1982). 42 U.S.C. § 7607(b)(1) (Supp. III 1979). 
245. Intervenor's Answer at 2, 6-7; Costle Letter, supra note 94. 
246. Intervenor's Answer at 3, 6-7; Ontario's Response at 3. 
247. Intervenor's Answer at 7-8. 
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State of Ohio had not had to revise its SIP, and that the Ohio 
Utility companies had not been ordered to curtail their S02 and 
NOx emissions.248 Thus, Ontario concluded that although a 
sufficient determination had been made under section 115 to 
make further action legally required, the entire matter could not 
yet be reviewed since the controversy had not sufficiently 
ripened.249 
d. The Response of Ohio and the Ohio Utilities 
The State of Ohio responded to Ontario's motion to intervene on 
April 17, 1981. Ohio did not oppose Ontario's intervention in these 
proceedings.25o On May 15, 1981, however, the Ohio Utilities urged 
the court to deny Ontario's motion to intervene on the basis that 
Ontario lacked standing.251 This alleged lack of standing was 
premised on two alternative arguments. 
The Utilities first argued that Ontario was not among the type 
of "persons" qualified for standing to intervene under the CAA.252 
The utilities argued that a "person" under the CAA did not in-
clude a province of a foreign country.253 In the alternative, the 
utilities argued that Ontario lacked standing under general prin-
ciples of internationallaw.254 In particular, they claimed that only 
foreign governments or their duly authorized representatives 
had standing to appear in the courts of the United States; and 
that Ontario, as a political subdivision of a foreign government, 
was therefore excluded.255 Furthermore, the Ohio Utility com-
panies contended that intervention in an American action was 
impliedly limited by the CAA to the injured "foreign country." 
248. [d. 
249. [d. at 8-9. 
250. Ontario's Response at 4 n.l. 
251. The Utilities observed that Ontario's basis for intervention was a parens patriae 
status in relation to the citizens of Ontario. Ohio v. EPA, Joint Memorandum of Law in 
Opposition to Motion for Leave to Intervene by the Province of Ontario 1, 3 (filed May 15, 
1981). 
252. 42 U.S.C. § 7602(e) (Supp. III 1979). 
253. In order to intervene under Rule 15(d) of the Fed. R. App. P. a party must qualify 
as a person. Joint Memorandum in Opposition, at 1-2. The term "person" under the CAA 
"includes an individual, corporation, partnership, association, State, municipality, politi-
cal subdivision of a State, and any agency, department, or instrumentality of the United 
States and any officer, agent, or employee thereof." 42 U.S.C. § 7602(e) (Supp. III 1979). 
The Ohio Utilities argued that Ontario did not qualify as a person under any of these 
characterizations. Joint Memorandum in Opposition, at 1-2; see infra note 340. 
254. Joint Memorandum in Opposition, at 2. 
255. [d. 
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They noted that the Canadian federal government had chosen to 
forego litigation at that time in favor of treaty negotiations with 
the United States on the transnational acid precipitation issue.256 
The Utilities concluded that allowing one province to intervene for 
all of Canada would conflict with the dictates of the CAA, as well 
as with the current policy of the Canadian government.257 
e. The Opinion of the District of Columbia Circuit Court of 
Appeals 
After hearing the arguments of all the parties, the circuit court 
dismissed the case in a brief one paragraph opinion without 
reaching the merits. The court held that the Costle determination 
was not ripe for judicial review.258 In addition, the court denied 
Ontario's motion to intervene as moot.259 The court elaborated on 
the situation no further. Consequently, a judicial interpretation of 
the legal effect of the Costle determination has yet to be made. 
This decision has left the Midwestern states and Utilities under-
standably nervous about possible future action regarding the 
Costle determination. It appears that these parties have a reason 
to be nervous. Methods may still very likely be available to Cana-
dians or others to use the Costle determination to their advan-
tage. 
v. THE LEGAL EFFECT OF THE COSTLE DETERMINATION 
The court action discussed above260 should have a minimal 
effect on the initial stages of any future developments in the 
Costle determination controversy. This is because any further 
256. [d. at 4; see Memorandum of Intent, supra note 115. 
257. See Joint Memorandum in Opposition, at 4. 
Ontario did not respond" to the Utilities' arguments, reasoning that since the case was 
not ripe for review, the question of its ability to intervene had become irrelevant. Ontario 
argued that the court had no need to reach the issue of Ontario's standing to intervene. 
Ohio v. EPA, Province of Ontario's Initial Reply to Joint Memoranda of Ohio Utilities 
Opposing Ontario's Motion to Intervene and Request for Extension of Time to File 
Additional Reply if Necessary 1-3 (filed May 21, 1981). Still, Ontario requested the court 
to preserve its right to reply to the Utilities' argument if the court decided not to dismiss 
this action. 
258. Regarding the Ohio Utilities' claim, the court ordered their petitions for review to 
be dismissed. The court held only that, "these petitions seek review of action that is not 
ripe for judicial review at this time." Order From U.S. Court of Appeals 1-2 (filed October 
19, 1981). 
259. The court simply held that, "[Ontario's] motion for leave to intervene is denied as 
moot." [d. 
260. See supra text and notes at notes 211-59. 
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action would almost certainly consist of an injured party's at-
tempt to continue the process initiated by Costle. Ontario, or a 
similarly injured party, would not be interested in the judicial 
review of an action so favorable to its cause. Costle's actions would 
be examined not to determine whether they were improper or 
capricious actions in and of themselves, but rather to decide if 
they were legally sufficient to compel further EPA action under 
section 115. 
In a suit brought by Ontario or a similarly situated party, the 
basis of Costle's determination might be criticized as insufficient 
to compel further action under section 115. In order to be able to 
evaluate the likelihood of success of forcing the EPA to continue 
action under section 115, it is necessary to examine in detail the 
basis and manner of Costle's determi:qation. The article will then 
turn to an examination of whether the present EPA Administra-
tion is required to act under section 115. 
A. The Basis of Costle's Determination 
There are three elements necessary to trigger the operation of 
section 115(a): (1) the Administrator of the EPA must receive a 
report from a duly constituted international agency; (2) the report 
must give one reason to believe that trans boundary air pollution 
originating in the United States is causing harm in Canada (the 
causation requirement); and (3) the Administrator must deter-
mine that Canada provides the United States with reciprocal 
rights in the event that similar air pollution were to flow in the 
other direction.261 Costle's determination under section 115 will 
have legal effect only upon a finding that his conclusions as to 
these three elements were legally sufficient.262 
1. Report from a Duly Constituted International Agency 
Costle determined that sources in the United States were caus-
ing acid precipitation in Canada based on the October 1980 Inter-
national Joint Commission (IJC) Seventh Annual Report on Great 
Lakes Water Quality.263 The IJC, established by the Boundary 
Waters Treaty of 1909,264 is a permanent agency created to deal 
261. 42 U.S.C. § 7415 (Supp. III 1979). 
262. ld. 
263. Seventh Annual Report, supra note 37, at 44-55; Costle Letter, supra note 94. 
264. United States-Canada, 36 Stat. 2448, T.S. No. 548 (effective May 13, 1910); see 
Wetstone, supra note 6, at 50,018. 
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with transboundary water and navigational disputes between the 
United States and Canada.265 The Commission is composed of 
three Canadian and three American appointees.266 The Commis-
sioners act as a unitary body, and each member is to act impar-
tially.267 
The IJC has three primary functions.268 First, the Commission 
has the power to approve or disapprove of any application from a 
government, company, or individual for the use, obstruction, or 
diversion of water which would affect the natural level or flow of 
water on the other side of the boundary.269 Second, the IJC inves-
tigates disputes involving the common frontier. In such cases, the 
IJC reports the facts and circumstances of the problem to the 
governments of both countries and recommends the appropriate 
action to be taken. The governments ultimately decide whether to 
accept and implement the Commission's recommendations.27o In 
the event of governmental acceptance of these recommendations, 
the IJC monitors and coordinates surveillance of all programs or 
actions which result from this governmental acceptance. Third, 
either government may refer any issue to the Commission for a 
binding decision, rather than a report or recommendation.271 To 
date, the Canadian and American governments have not made 
use of this opportunity.272 In recent times, the IJC has been 
provided with the authority to expand its involvement in envi-
ronmental affairs by increasing its investigative involvement in 
transboundary air pollution, and by reporting its results to the 
governments of both countries.273 For instance, the IJC has 
265. Homer,supra note 2, at 508-10; see Seventh Annual Report,supra note 37, at 7, 10. 
266. 1980 Ann. Rep., Int'l Joint Comm'n 5 [hereinafter cited as 1980 Ann. Rep.]. 
267. [d. 
268. 1979 Ann. Rep., Int'l Joint Comm'n 6 [hereinafter cited as 1979 Ann. Rep.]; Homer, 
supra note 2, at 5-8. 
269. For instance, the construction of a dam in one country which would affect the 
water level or flow on the other side of the border would require the approval of the 
Commission. The IJC can impose binding conditions on both countries and private 
parties in granting its approval of projects. An international board is usually appointed 
by the IJC to ensure that the conditions of approval are being followed. 1980 Ann. Rep., 
supra note 266, at 6; 1979 Ann. Rep., supra note 268, at 6; see Article IX of the Boundary 
Waters Treaty of 1909, supra note 264. 
270. See 1979 Ann. Rep., supra note 268, at 17. 
271. [d. at 6; 1980 Ann. Rep., supra note 266, at 6. This power is conferred to the IJC by 
Article X of the Boundary Waters Treaty of 1909, supra note 264. See Johnston, supra 
note 42, at 823. 
272. 1979 Ann. Rep., supra note 268, at 6; see Mingst, supra note 56, at 9. 
273. The IJC has become involved in monitoring and resolving air pollution disputes in 
the Detroit-St. Clair region. Homer, supra note 2, at 509· J(\~mston, supra note 42, at 823; 
Mingst, supra note 56, at 9-10. 
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played a growing role in the transboundary acid precipitation 
problem.274 The IJC's powers were also increased recently by the 
Great Lakes Water Quality Agreement of 1972 and 1978.275 It was 
empowered to monitor and facilitate the clean-up of the Great 
Lakes as provided for in the treaty.276 
Although there is no judicial or legislative definition of the term 
"duly constituted international agency" under section 115, it ap-
pears that the IJC would convincingly meet this requirement 
under this administrative determination. The IJC qualifies as an 
international body in its role of handling environmental issues 
arising between Canada and the United States, and it appears 
that the IJC is exactly the type of body to which this provision is 
addressed.277 The Costle determination, however, must also sat-
isfy the causation requirement of section 115. 
2. Causation 
The report issued by the IJC contains a section describing how, 
in the Commission's opinion, acid precipitation in Canada is ag-
gravated by transboundary air pollution originating in the 
United States.278 The IJC suggests that emissions from the 
United States are partially responsible for acid precipitation fal-
ling in Canada.279 The IJC report continues by describing the 
damage caused by acid precipitation. It states that virtually all of 
Eastern Canada and many areas in the Northeastern United 
States presently experience precipitation with a level of acidity 
which adversely affects, among other things, lakes and vegeta-
tion.280 According to the report, the areas around the Great Lakes 
274. 1980 Ann. Rep., supra note 266, at 17-19; Wetstone, supra note 6, at 50,018. 
275. Agreement Between the United States of America and Canada on Great Lakes 
Water Quality, April 15, 1972, 23 U.S.T. 301, T.I.A.S. No. 7312 Agreement Between the 
United States of America and Canada on Great Lakes Water Quality, Nov. 22, 1978, 30 
U.S.T. 1382, T.I.A.S. No. 9257. 
276. Maclure, supra note 75, at 128. 
277. See supra note 195. 
Some authorities have argued that the IJC has the cabilities of developing into a 
strong supranational organization. This has led John Roberts, the present Canadian 
Minister of Immigration, to suggest further IJC involvement in the acid precipitation 
controversy. The American and Canadian Bar Associations, however, have been critical 
of the IJC's performance and have hinted that its inherent constitutional and procedural 
weaknesses might hinder its performance in playing a greater role in the trans boundary 
air pollution problem. Transnational Implications, supra note 30, at 5; Homer, supra note 
2, at 510; Mingst, supra note 56, at 10, 13 & n.42, 14-15. 
278. Seventh Annual Report, supra note 37, at 48-57; Costle Letter, supra note 94. 
279. See Seventh Annual Report, supra note 37, at 49-50. 
280. I d. at 54-55. 
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in both the United States and Canada are receiving precipitation 
five to forty times more acidic than would be the case absent 
American and Canadian industrial atmospheric emissions.281 The 
report also states that many lakes in the Great Lakes region may 
be irreversibly damaged within ten to fifteen years.282 It describes 
the ecological threat acid precipitation poses to vulnerable areas 
in Ontario,283 and recommends that both the United States and 
Canada take appropriate action to reduce S02 and NOx atmos-
pheric emissions.284 While section 115 also fails to identify any 
specific standard for proving causation,285 a determination by an 
impartial, international agency should be a sufficient basis for 
Costle to have determined that the section 115 causation re-
quirement had been satisfied, particularly since the weight of 
scientific evidence is behind the determination. 
3. Reciprocal Action by the Canadian Parliament 
Under section 115, the foreign country seeking to invoke this 
statute must provide the United States with reciprocal interna-
tional air pollution rights.286 The legislative history of section 115 
is unclear, however, as to the extent of reciprocity that is required 
to satisfy this requirement.287 Yet, EPA Administrator Costle 
determined that the reciprocity requirement had been met. This 
281. Id. at 50; see Transnational Implications, supra note 30, at 73. 
282. Seventh Annual Report, supra note 37, at 50. 
283. Id. at 50-51. 
284. Id. at 54-55. 
285. See R. STEIN, supra note 58, at 7, 15; G. WETSTONE, ACID RAIN, supra note 63, at 
103 (discussing the ambiguities involved in the causation requirement of § 115). 
286. 42 U.S.C. § 7415(c) (Supp. III 1979). 
287. There is no evidence as to how reciprocity was intended to be defined in the 
Congressional discussions and Conference Report of 1965. Again, no mention of the 
rE)ciprocity provision was made in 1970 and 1977 when Congress amended the CAA. 
However, it might be possible to interpret this reciprocity clause in light of how reciproc-
ity is employed in other situations. R. STEIN, supra note 58, at 9, 14. 
While reciprocity is used in other environmental statutes, such as 1976 Fishery Con-
servation and Management Act § 1821, 16 U.S.C. §§ 1801-1882 (1982), none of these 
reciprocity clauses have been interpreted. Other areas of the law have similar reciprocity 
sections, but these are not helpful in interpreting the reciprocity section of § 115. 
Under international law, reciprocity can be given a narrow or a broad meaning. 
Narrowly, one can require that the comparable foreign statute mirror the American 
statute. Broadly, the foreign statute should grant approximately similar rights. The 
Canadian counterpart of § 115, Canadian Clean Air Act § 21.1 would most likely grant 
reciprocity under a broad reading of the reciprocity clause. It might also grant the 
requisite degree of reciprocity under a narrow reading of the reciprocity requirrement of 
§ 115. R. S1EIN, supra note 58, at 12-14, 24, 49. 
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determination was prompted by the passage of Canadian legisla-
tion in late 1980. 
On December 17, 1980, the Canadian Parliament approved a bill 
providing the Canadian federal government with powers to abate 
transboundary air pollution.288 This prompted the United States 
Department of State to issue a public statement on December 24, 
1980 committing the United States to determine whether this 
Canadian legislation provided the United States with essentially 
the same rights it provided Canada under section 115. The Clean 
Air Act requires the EPA Administrator to make this determina-
tion.289 Consequently, EPA Administrator Costle addressed this 
State Department request on January 13, 1981.290 
Costle determined that the authority explicitly granted by the 
Canadian statute provided the United States with reciprocal 
rights, and therefore justified initiating action under section 
115.291 Costle appears first to have interpreted section 115 
broadly-as extending to many polluting sources rather than to a 
single, easily identifiable polluter.292 An entire study, in fact con-
ducted on section 115 concurred with this interpretation, and 
concluded that this section could be used to address such long 
range air pollution.293 Costle next based his conclusions on the fact 
that Canadian Clean Air Act (CCAA) section 21.2(1) explicitly 
provides for reciprocal treatment, thus including protection from 
long range, multisource air pollution.294 The statute requires the 
Minister of the Environment to consult with the province where 
the source of the international air pollution is located. The statute 
permits the provinces to remedy the situation in a fashion similar 
to the manner in which states would revise their SIPs, and pro-
vides for hearings similar to those called for by CAA section 115. 
In addition, the appropriate government official can require re-
ductions in emissions in a province where the provincial govern-
288. The Canadian Parliament enacted CCAA § 21.2 specifically to provide the United 
States with the reciprocity required under § 115. The statute can be found at R. STEIN, 
supra note 58, at Appendix II. 




293. R. STEIN, supra note 58, at 50. But see Transnational Implications, supra note 30, 
at 75, where one industry spokesman contends that nothing in the statutory history of 
§ 115 suggests an intention to expand the coverage of this section beyond the identifiable 
source of the pollution. 
294. Costle Letter, supra note 94. 
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ment has been unsuccessful in limiting the harmful emissions.295 
Costle did suggest that the Canadian legislation was somewhat 
different from the American bill.296 He noted, however, that the 
differences were not substantial enough to preclude initiating 
section 115.297 Thus, Costle's conclusions regarding this reciproc-
ity requirement should be accepted as legally sufficient. 
Administrator Costle appears to have made the three requisite 
determinations to trigger the operation of section 115. He received 
a report from a duly constituted international agency. The report 
gave one reason to believe that transboundary air pollution was 
causing injury in the Canadian provinces. Finally, the Canadian 
international air pollution statute seems to have provided the 
United States with reciprocal rights. Costle's findings pursuant to 
these three requirements appear to be valid.298 Thus, the Ad-
ministrator's actions, including his final section 115 determina-
tion, appear to have legal effect. This article will next address 
whether this legal effect is sufficient to impose a legal duty on the 
EPA to continue action under section 115. 
295. Id.; see G. WETSTONE, ACID RAIN, supra note 63, at 104. 
296. The structure of the Canadian political system accounts for the basic differences 
between § 115 of the CAA and its Canadian counterpart, § 21 of the CCAA. See Mingst, 
supra note 56, at 7; Wetstone, supra note 6, at 10,015. In general, the CCAA empowers 
the Canadian federal government to set national emissions guidelines. Homer, supra 
note 2, at 498; Wetstone, supra note 6, at 10,014. These guidelines are usually advisory, 
however, and are not mandatory. Homer, supra note 2, at 515; Wetstone, supra note 6, at 
10,007-14. The ultimate power generally lies in the provincial governments as to whether 
to adopt or not to adopt federal air pollution standards. Seventh Annual Report, supra 
note 37, at 54; Homer, supra note 2, at 499; Johnston, supra note 42, at 817. Thus, there is 
no simple, coordinated national approach to air pollution problems. Transnationallmpli-
cations, supra note 30, at 70; see Mingst, supra note 56, at 7-8. 
The Canadian federal government and the provinces have been successful, however, in 
coordinating actions. Transnational Implications, supra note 30, at 70. For instance, the 
Canadian provinces have adopted air pollution control statutes similar to those in the 
CCAA, although these statutes do differ in some respects. See Homer, supra note 2, at 
499-500; R. STEIN, supra note 58, at Appendix I. Because of the complicated interactions 
between the federal government and the provinces on environmental matters, there is a 
difference of opinion as to whether CCAA § 21 empowers the Canadian federal govern-
ment to control directly international air pollution sources. Some argue that the Cana-
dian government can order compliance with § 21. Compare Howard, supra note 35, at 21; 
Mingst, supra note 56, at 7; R. STEIN, supra note 58, at 49; with Wetstone, supra note 6, at 
10,015. See also Transnational Implications, supra note 30, at 110. 
297. Costle stated that his determination regarding the provision of reciprocal rights 
could change depending on future Canadian actions. Costle Letter, supra note 94. 
298. Teamsters v. Daniel, 439 U.S. 551, 556 & n.20 (1978); 3 C. SANDS, STATUTORY 
CONSTRUCTION § 65.05 (4th ed. 1974). 
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B. Action Required Under § 115 
Assuming that Administrator Costle's actions comply with the 
section 115 requirements to permit further action by the EPA 
under that section, the ultimate effect of the Costle determination 
depends on whether it imposes any obligation on the present EPA 
to act. It is possible that section 115 of the CAA does impose such 
an obligation. Once the three requirements of section 115 have 
been met, the statute provides that certain actions "shall" be 
taken.299 First, the Administrator "shall" give formal notification 
to the Governor of the states in which the offending emissions 
originate.3OO Second, this notice "shall" be considered a finding 
that the State Implementation Plans of such states are inade-
quate and should be revised.301 Despite this relatively simple 
language, the EPA Administrator under the Reagan Administra-
tion has not begun to take any such actions. 
This language raises the question of whether the provision 
mandates action or whether it merely empowers the Adminis-
trator to act, leaving that decision to the Administrator's discre-
tion. Statutory language that an action "shall" be carried out is 
generally regarded as imposing a mandatory duty on the agency 
to act.302 An examination of past judicial construction of this term 
would be helpful in analyzing the degree of discretion imparted to 
the Administrator by section 115.303 
In certain pollution cases, courts have examined four factors in 
interpreting the "shall" language of the relevant statute: (1) the 
interpretation of the administrative agency operating under the 
statute; (2) the legislative history of the statute; (3) the statutory 
language analyzed in the context of the Act in general; and (4) the 
treatment of other similarly constructed statutes.304 
Courts commonly give considerable weight to an administrative 
agency's consistent and longstanding interpretation of a stat-
299. See supra text and note at note 190. 
300. 42 U.S.C. § 7415 (Supp. III 1979). 
301. [d. 
302. Although mandatory action is often avoided in the drafting of American statutes, 
it is used extensively, with great effect. Sierra Club v. Train, 557 F.2d 485, 489 (5th Cir. 
1977); S.C. Wildlife Fed'n v. Alexander, 457 F. Supp. 118, 129-30 (D.S.C. 1978). K. DAVIS, 
ADMINISTRA TIVE LAW § 9.5 (1979); C. SANDS, supra note 298, at 499. 
303. Where a statute is concerned with the protection of a public or private right, 
courts usually interpret "shall" as mandatory. Section 115 is arguably concerned with 
the public right of people to have normal rainfall. Alexander, 457 F. Supp. at 130; see C. 
SANDS, supra note 298, at § 21.16. 
304. Sierra Club v. Train, 557 F.2d at 489-90; Alexander, 457 F. Supp. at 132-33. 
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ute.3OS This practice is rooted in the court's awareness that an 
agency develops an expertise in the area in which it operates and 
that the agency needs to be flexible in addressing new and un-
foreseen problems. This deference, though, is limited by a court's 
obligation to honor the clear meaning of a statute.306 
Despite the practice of judicial deference, statutory language 
has been held to be mandatory despite the agency's interpreta-
tion to the contrary.307 In other cases, though, the courts have 
held that the fact that an agency interprets "shall" as discretio-
nary serves to shift the presumption of the term's meaning from 
mandatory to discretionary.3os To date, the EPA has made no 
official declaration that it views the section 115 directive as dis-
cretionary, despite the agency's lack of action under this section. 
Under these circumstances, the EPA's non-action might very well 
be viewed as an implicit adoption of such an interpretation.309 
The legislative history behind a statute is the second factor 
which courts have examined in construing this type of language. 
The legislative history of section 115, however, sheds little light on 
the congressional intent behind the use of the term "shall" in that 
statute.310 In fact, Congress has remained virtually silent as to its 
intent in passing section 115. In one of the few published con-
gressional discussions on that section, however, it is apparent 
that Canada was envisioned as one of the primary countries 
intended to be benefited by the section.3ll Thus, a court may 
consider this intent as favoring a mandatory reading of the term 
"shall" in an attempt to force a continuation of the Costle deter-
minations. 
On a more general level, there have been two recent con-
gressional pronouncements on the subject of transnational acid 
precipitation. In 1978, Congress passed a resolution expressing its 
desire that an agreement be negotiated to protect the quality of 
305. NRDC v. Train, 411 F. Supp. 864 (S.D.N.Y. 1976), afi'd 545 F.2d 320 (2d Cir. 1976); 
Wisconsin Environmental Decade, Inc. v. Wisconsin Power and Light Co. 395 F. Supp. 
313, 317 (W.D. Wisc. 1975); see K. DAVIS, supra note 302, at § 9.5. 
306. Teamsters v. Daniel, 439 U.S. at 566 n.20; Sierra Club v. Train, 557 F.2d at 489. 
307. The general presumption in Administrative law is to allow enforcement officers 
discretionary power to act without statutory standards for guidance. The legislature, 
however, often chooses to provide for mandatory enforcement. Sierra Club v. Train, 557 
F.2d at 487-89; K. DAVIS, supra note 337, at § 9.5. 
308. Sierra Club, 557 F.2d at 489. 
309. See supra text and notes at notes 207-09. 
310. See Wisconsin, 395 F. Supp. at 319. 
311. See supra text and note at note 192. 
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the common airshed between Canada and the United States.312 In 
another action, taken in October, 1980, a group of United States 
Congressmen sent a letter to the Canadian Parliament express-
ing their willingness to work with the Canadian government in 
addressing the international acid precipitation problem.313 This 
manifestation of congressional desire to address the international 
acid precipitation problem might further support a mandatory 
reading of the "shall" language of section 115.314 
The third part of the test used by courts to determine whether a 
statute mandates administrative action, examining the statute in 
light of the words and structure of the entire act, also provides 
further insight into the intended congressional meaning of the 
term "shall" in section 115.315 This analysis is aided by the fact 
that the CAA Amendments of 1977 are, as noted by an eminent 
Administrative law commentator, Professor Davis, an outstand-
ing example of careful draftsmanship.3i6 The term "shall" was 
used carefully and deliberately throughout the act to mean that 
mandatory action was required.317 It seems unlikely that the Con-
312. The resolution concluded that: 
(c) it is further the sense of the Congress that the President, through the 
Secretary of State working in concert with interested federal agencies and the 
affected states, should take whatever diplomatic actions appear necessary to 
reduce or eliminate any undesirable impact upon the U.S. and Canada resulting 
from air pollution from any source. 
Pub. L. 95-426, Title VI § 612, Oct. 7, 1978 (emphasis added), reprinted in R. STEIN, supra 
note 58, at 11. 
313. This letter is reprinted in Still Waters, supra note 5, at 93. 
314. R. STEIN, supra note 58, at 48. 
315. See Sierra Club v. Train, 557 F.2d at 490; United States v. Phelps, 391 F. Supp. 
1181, 1187 (D. Ariz. 1975). 
316. It would appear at first glance that Professor Davis' observations would not apply 
to section 115 of the CAA since that section has appeared in the Act since 1965. See R. 
S'IEIN, supra note 58, at 8. The original provision addressing international air pollution, 
§ 102; was almost identical to the present section 115. Id. The only substantive difference 
between sections 115 and 102 was in how the ultimate reduction in pollutants was to be 
achieved.ld. at 10. The 1977 Amendments to the CAA, however, added a triggering 
mechanism, to section 115, employing "shall" language calling for a modification of the 
SIPs of the states responsible for the international air pollution. I d. at 10-11. (The earlier 
provision called for an enforcement conference to study and take action on the problem. 
Id.) Consequently, Professor Davis' descriptions ofthe careful draftsmanship ofthe 1977 
Amendments would apply to section 115 since the triggering mechanism was added in 
1977 to that section. 
317. When experts use the term "shall," it is presumed to signal mandatory action. K. 
DAVIS, supra note 302, at § 9.5; C. SANDS, supra note 298, at § 21.16; Sutton, Use of "Shall" 
in Statutes, 4 JOHN MARSHALL L.Q. 204, 207 (1938-39). In one case, the legislative intent 
of Congress in drafting a statute involving the issuance of an abatement order was held 
to be mandatory. Like § 115, this case also involved a necessary condition precedent 
before mandatory action was triggered. United States v. Phelps Dodge Corp., 391 F. 
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gress would have employed the word "shall," with its clearly 
mandatory meaning, unless it intended to provide for mandatory 
action. A strong argument can thus be made that Congress in-
tended the term "shall" in section 115 to signal mandatory action 
by the EPA. 
Case law is helpful in examining the fourth factor, which re-
quires an examination of how the term "shall" has been con-
strued in other provisions of the CAA and other environmental 
legislation. In certain cases, the term "shall" has been held to be 
discretionary. For example, in Sierra Club v. Train, the Sierra 
Club filed a citizen's suit318 seeking to direct Russell Train, then 
EPA Administrator, to take further action under section 
1319(a)(3) of the Federal Water Pollution Control Act (FWPCA) 
against certain construction companies. The plaintiffs sought to 
force the EPA Administrator to prevent these companies from 
discharging refuse into certain rivers.319 Section 1319(a)(3) pro-
vides that "whevever on the basis of any information available to 
him the (EPA) Administrator finds that any person is in violation 
of ... [the FWPCA], he shall issue an order requiring such person 
to comply with ... the [FWPCA], or he shall bring a civil action in 
accordance with subsection (b) of this section."320 Section 1319(b) 
provides that "the Administrator is authorized to commence a 
civil action for appropriate relief ... for any violation for which he 
is authorized to issue a compliance order321 under subsection (a) of 
this section."322 The Federal Court of Appeals for the Fifth Circuit 
recognized that the two subsections of section 1319 conflicted in 
tone: section 1319(a)(3) contains the arguably mandatory "shall" 
language, while subsection (b) appears to grant the Administrator 
full discretion as to whether or not to bring a suit.323 The court, 
forced to adopt one interpretation over the other, opted for the 
latter-the discretionary reading was deemed to control the en-
tire provision.324 
Supp. 1181, 1183 (D. Ariz. 1975); see Oljato Chapter of Navajo Tribe v. Train, 515 F.2d 654, 
662 (D.C. Cir. 1975). 
318. See infra text and notes at notes 340-53. 
319. Sierra Club v. Train, 557 F.2d at 488. 
320. 33 U.S.C. § 1319(a)(3) (1976 & Supp. IV 1980) (emphasis added). 
321. A compliance order describes the process whereby the Administrator issues an 
order to a noncomplying party requiring it to take corrective measures. See 33 U.S.C. 
§ 1319(a) (1976 & Supp. IV 1980). 
322. 33 U.S.C. § 1319(b) (1976 & Supp. IV 1980). 
323. Sierra Club v. Train, 557 F.2d at 491. 
324. In fact, other courts have even disagreed with the Train reading, holding that the 
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It would appear easier to conclude that the "shall" in section 
115 is meant to be mandatory than it would be to reach a conclu-
sion similar to that in Sierra Club. Section 1319 of the FWPCA 
contains both mandatory and other apparently discretionary lan-
guage, whereas section 115 contains only mandatory language.325 
In sum, whereas the language of section 1319 is ambiguous, sec-
tion 115 is consistent in its use of mandatory language. The 
reasoning of the Sierra Club court, therefore, is inapplicable. 
More relevant to an analysis of section 115 is Wisconsin's Envi-
ronmental Decade Inc. v. Wisconsin Power & Ltight CO.326 In that 
case, the plaintiff, an environmental organization, claimed that 
the EPA had a non-discretionary duty to issue a notice of viola-
tion to a state and a power plant within that state, indicating that 
a steam electric generating unit under construction would violate 
the state SIP.327 The EPA Administrator contended that immedi-
ate action was not required.328 The Administrator therefore 
moved to dismiss the complaint on the ground that notifying 
states as to a violation of their SIPs was a discretionary EPA 
action.329 
The applicable statute in this case was section 113(a) of the 
CAA.330 Similar to section 115, it employed "shall" language. Be-
issuance of abatement orders was mandatory under § 1319(a)(3). In one case, a district 
court for the Fifth Circuit disagreed with the Train interpretation, contending that 
§ 1319(a)(3) imposed a duty on the Administrator to act. The court reasoned that it would 
be inconsistent with the Congressional intent underlying the Act to hold that an Ad-
ministrator could ignore a violation once it was called to his attention. S.C. Wildlife Fed'n 
v. Alexander, 457 F. Supp. at 118. Two other courts have also held that under § 1319 of 
the FWPCA the Administrator has a duty to act when properly advised of a violation. 
People ex rel. Scott v. Hoffman, 425 F. Supp. 71,77 (S.D. Ill. 1977); United States v. Phelps 
D<>dge_ Corp., 391 F. Supp. at 1181. See K. Davis, supra note 302, at § 9.5. 
325. Costle's actions, triggering further mandatory action, also remove a major con-
cern of the Train court: that an Administrator could be forced to take discretionary 
actions. See Sierra Club v. Train, 557 F.2d at 490-91. 
326. 395 F. Supp. at 313. 
327. Id. at 315. 
328. Id. at 315-16. 
329. Id. at 316; Annot., 38 A.L.R. FED. 592 (1978). 
330. Section 7413(a)(1) states: 
Whenever, on the basis of any information available to him, the Administrator 
finds that any person is in violation of any requirement of an applicable im-
plementation plan, the Administrator shall notify the person in violation of the 
plan and the state in which the plan applies of such finding. If such violation 
extends beyond the 30th day after the date of the Administrator's notification, 
the Administrator may issue an order requiring such person to comply with the 
requirements of such plan or he may bring a civil action in accordance with 
subsection (b) [of the section]. 
42 U.S.C. § 7413(a)(1) (Supp. III 1979) (emphasis added). 
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cause of this, the court reasoned that the issuing of an order was 
non-discretionary upon the finding of a violation, and the Ad-
ministrator could not escape his obligation to make a determina-
tion of some sort under this statute.331 The Wiscomin court ob-
served that its holding was responsive to congressional concern 
over the lax administrative enforcement which had rendered un-
successful prior efforts to control air pollution.332 This observation 
might similarly apply to a court reviewing the lack of administra-
tive action pursuant to the Costle determination. 
Thus, like section 113 under examination in Wisconsin, section 
115 employs mandatory language within an air pollution statute, 
and has been the focus of congressional concern over the lack of 
administrative enforcement. The only noticeable difference be-
tween Wiscomin and possible litigation pursuant to the Costle 
determinations-that the Costle scenario, unlike the situation in 
Wiscomin, does not involve the need to determine whether the 
Administrator must begin action-would most likely make a court 
even more willing to construe the "shall" language in section 115 
as mandatory. The court would not have to be concerned with 
forcing an EPA Administrator to initiate action since action had 
already been taken under section 115 by Costle.333 
In sum, the "shall" language in section 115 appears to be man-
datory. Not only do courts generally presume that such language 
is mandatory, but the statute itself, when read in light of its 
careful draftsmanship, appears to support this conclusion. In ad-
dition, the court's reasoning in the Wiscomin case supports read-
ing section 115 as requiring further administrative action pur-
suant to the Costle determination. Thus, the next concern for 
331. 395 F. Supp. at 323. Other courts have also held that a civil action based on the 
duty of an Administrator to act pursuant to mandatory language can compel an Ad-
ministrator to act. See, e.g., Ass'n of American R.Rs. v. Costle, 562 F.2d 1310, 1312 (D.C. 
App. 1977); S.C. Wildlife Fed'n v. Alexander, 457 F. Supp. at 120, 133; People ex rei. Scott 
v. Hoffman, 425 F. Supp. 71, 74, 77 (S.D. Ill. 1977); Annot., 38 A.L.R. FED. 584-85 (1978). 
332. Wisconsin, 395 F. Supp. at 318. But see Seabrook v. Costle, 659 F.2d 1371, 1375 (5th 
Cir. 1981) where the court found that the Wisconsin court had gone too far in requiring 
the EPA Administrator to make a determination of some sort when informed of a 
violation. The Seabrook court found that Wisconsin placed insufficient emphasis on an 
agency's need to determine which cases to prosecute. 
333. See supra text and notes at notes 262-98. In addition, a court considering the 
question of whether action is mandated under § 115 would not have to consider the 
problem of burdening the EPA administratively. See supra note 332. Here, administra-
tive action has already been taken; a finding that further action is required under the 
Costle scenario would not create a precedent for requiring the initiation of agency 
action. 
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Ontario or a similarly situated party would be to determine how 
to force the EPA to fulfill its legal responsibility and take further 
action under section 115. It is to this issue that the discussion now 
turns. 
VI. METHODS AVAILABLE TO FORCE THE EPA ADMINISTRATOR 
TO ACT UNDER SECTION 115 
Ontario's main purpose for intervening in the Ohio and Ohio 
Utilities' suit against the EPA was apparently not so much to 
force a continuation of the process set into motion by Costle, but 
was instead merely to prevent the Costle determination from 
being defused.334 One might surmise that it was to Ontario's 
advantage to allow the Costle determination to remain in suspen-
sion indefinitely, with uncertain legal effect. In this way, Ontario 
would have judicial recourse if its principal strategies-Canadian 
diplomatic initiatives with the United States and lobbying efforts 
to encourage a stricter, more effective version of the CAA-failed. 
In the event of such failure, Ontario would not likely be interested 
in a judicial review of the merits of the Costle order; instead the 
Province would want to force a continuation of the process ini-
tiated by Costle.335 
Ontario appears to have three viable options to force the EPA 
Administrator to take action to reduce Midwestern emissions 
under section 115. First, Ontario could bring a citizen's suit under 
section 304 of the CAA.336 This provision provides for the mainte-
nance of a private suit to force the Administrator to carry out 
certain legal duties. Second, Ontario could bring an action under 
section 10 of the Administrative Procedure Act to compel the 
Administrator to act upon the Costle determination. This provi-
sion can be employed to compel agency action that has been 
unlawfully withheld or unreasonably delayed.337 Finally, a third 
possibility is a mandamus action under 28 U.S.C. section 1361 to 
compel the EPA Administrator to perform his duty.338 All three of 
these statutes offer a possible method of enforcement, and will 
now be examined.339 
334. See Ohio v. EPA, Ontario's Response, at 1-3. 
335. Such a process would not involve determining whether the Costle determination 
satisfies the requirement "final agency action" because certain actions by the EPA 
Administrator, even if not "final", may nevertheless trigger duties under section 115. 
336. 42 U.S.C. § 7604 (Supp. III 1979). 
337. 5 U.S.C. § 706 (1982); see infra text and notes at notes 377-86. 
338. 28 U.S.C. § 1361 (1976); see infra text and notes at notes 387-94. 
339. There is a significant debate over whether causes of action which arise out of 
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A. Section 304(a)(2) of the CAA 
Section 304(a)(2) of the CAA, also known as the CAA's citizen 
suit provision, provides that "any person340 may commence a civil 
action in the United States District Court ... against the Ad-
ministrator where there is alleged a failure of the Administrator 
to perform any act or duty under this Act which is not discretlO'n-
ary with the Administrator."341 This statute appears to offer a 
way to force continued action under section 115 since further EPA 
action is arguably non-discretionary under that section.342 
violations of the CAA can be asserted on grounds other than those expressly provided for 
in the Act. See Mass. v. United States Veteran's Admin., 541 F.2d 119, 122 & n.4 (1st Cir. 
1976). The debate focuses on a broad "savings clause" in § 304, which mayor may not 
restrict the rights that a party may have under another statute or the common law. 
Oljato Chapter of Navajo Tribe v. Train, 515 F.2d 644, 664 & n.16 (1975). 
This savings clause has been interpreted by the Seventh Circuit as not "saving" 
alternate causes of action. Highland Park v. Train, 519 F.2d 681, 691-93 (7th Cir. 1975); see 
Pinkney v. Ohio EPA, 375 F. Supp. 305, 308-09 (N.D. Ohio 1974). The Second and D.C. 
Circuits have taken the opposite position, contending that an action under § 304 does not 
preclude claiming alternate sources of federal court jurisdiction if the party can oth-
erwise present a justiciable controversy and can comply with the requisite jurisdictional 
requirements. NRDC v. Train, 510 F.2d 692, 701 (D.C. Cir. 1975); see Mass. v. United 
States Veteran's Admin., 541 F.2d at 122 & n.4; Long Beach v. City of New York, 445 F. 
Supp. 1203, 1208-10 (D.N.J. 1978); Save Our Sound Fisheries Ass'n v. Callaway, 429 F. 
Supp. 1136, 1141 (D.R.I. 1977); Minnesota v. Callaway, 401 F. Supp. 524, 527 (D. Minn. 
1975). This appears to be the majority position, especially since the Seventh Circuit has 
recently appeared to retreat from its prior position. See City of Evansville v. Kentucky 
Liquid Recycling, Inc., 604 F.2d 1008, 1014 (7th Cir. 1979); Currie, Judicial Review Under 
Federal Pollution Laws, 62 IOWA L. REV. 1221, 1231 (1977) [hereinafter cited as Currie, 
Judicial Review]. Consequently, it is likely that a citizen suit involving the Costle deter-
mination could be brought under § 304 as well as other statutory provisions. 
340. 42 U.S.C. § 7602(e) (Supp. II 1978) contains several definitions including, that of a 
"person." See supra note 253. Neither the province of Ontario nor Canada seem to fit into 
the definitions of "person." However, an "individual" (possibly a Canadian individual) 
might have standing to sue under § 304. Such an individual might even have standing 
without alleging "injury in fact." See Metropolitan Washington Coalition for Clean Air v. 
District of Columbia, 511 F.2d 809, 814 (D.C. App. 1975). R. STEIN, supra note 58, at 16-18; 
Tushnet, The New Law of Standing: A Plea for Abandonment, 62 CoRNELL L. REV. 663, 
666-67 (1977). 
Most importantly, legal commentators have noted that § 304 essentially confers stand-
ing on everyone. Indeed, the First Circuit has stated that there is a grant of universal 
standing under this provision. Consequently, it does not appear as if the Province of 
Ontario would have any real problems in gaining standing for a § 304 action. Currie, 
Judicial Review, supra note 339, at 1271 & n.329, 1276; Tushnet, supra note 340, at 666-67. 
Cf. NRDC v. EPA, 484 F.2d 1331 (1st Cir. 1973). 
341. 42 U.S.C. § 7604 (Supp. III 1979). 
342. This section is not the source of substantive rights; it only provides for the review 
of non-action under an existing statute. Ontario or a similarly situated party would ask 
for a review of the Administrator's inaction under another statute, § 115. Wisconsin, 395 
F. Supp. at 320-21; New Mexico Citizens v. Train, 6 E.R.C. at 2066. See also K. DAVlS, 
supra note 302, at §§ 14:12, 23:11, advising practitioners to make greater use of this 
citizen suit section. 
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The statute requires a sixty-day notice period before a person 
may bring suit.343 This means that a party must notify the EPA 
Administrator that under section 115, certain mandatory 
action-here, instructing the offending states to revise their 
SIPs-is required.344 If no action is taken after the sixty-day 
period, the private party may commence court action under sec-
tion 304 alleging that the EPA Administrator had failed to take 
the nondiscretionary action mandated by section 115.345 
An injured person might also consider bringing suit under § 304(a)(l) of the CAA which 
provides for relief "against any person (including ... any ... agency ... ) who is alleged to 
be in violation of ... an order issued by the Administrator ... with respect to such a 
standard or limitation." Arguably, Ruckelshaus is violating the dictates of the statute, 
by failing to comply with the prior Administrator's determinations. This section, how-
ever, seems to be concerned more with the violation of Administrative orders than with 
the failure of an Administrator to enforce a determination. In addition, it might prove 
quite difficult to show that the Costle determinations had risen to the level of an "order." 
Another possibility is for a party to bring an action under § 307(b) of the CAA, 42 U.S.C. 
§ 7607 (Supp. III 1979), which permits judicial review of an Administrator's actions. The 
party could contend, perhaps, that Ruckelshaus's inaction constitutes an action and 
should be reviewed and corrected under § 307. There are real difficulties, however, with 
this method of attacking an Administrator's inaction. First, § 307 arguably does not 
provide for review of actions taken under § 115. Second, § 304 allows challenges to the 
Administrator's failure to act while § 307 is concerned with challenges to the Adminis-
trator's action. While overlap is conceivable, one circuit held that § 304 and § 307 
contemplate distinct groups of cases. NRDC v. EPA, 512 F.2d 1351, 1355 (D.C. Cir. 1975); 
but see id. at 1361. Third, one circuit held that § 307 applies only to final agency action, 
thus making an attempt to force Ruckelshaus to act more difficult. Utah Int'l, Inc. v. 
EPA, 478 F.2d 123, 126 (10th Cir. 1973); Currie, Judicial Review, supra note 339, at 1248. 
Finally, a § 307 action should have been brought 30 days after the promulgation of the 
challenged action. Determining at what point the action accrued against Ruckelshaus 
may prove complicated and difficult. Currie, Judicial Review, supra note 339, at 1254. 
343. Generally, no action is maintainable under 42 U.S.C. § 7604 if the plaintiff has 
failed or neglected to provide the EPA Administrator with notice. The 60-day period has 
been construed in different ways by different circuits. These differences have prompted 
one commentator to observe that the courts have, in some cases, "played fast and loose 
with the notice requirement." Parish, supra note 143, at 448; Settle, Guarding the 
Guardian: The Citizen Suit" for Clean Air, 3 ENVT'L L. 5 (1973); Annot., 38 A.L.R. FED. 
585, 587-90 (1978). 
The rationale for the notice requirement is to afford an opportunity for the Adminis-
trator to rectify the problem and avoid litigation. Note, Baughman v. Bradford Coal Co.: 
A Reaffirmation of Citizen Suits Policy Within the Clean Air Act, 82 W. VA. L. REV. 709, 
712 (1980); Annot., 38 A.L.R. FED. 586 (1H78). The citizen suit will most likely be dismissed 
if the agency's action after notification is adequate to remedy the situation. Baughman 
v. Bradford Coal Co., 592 F.2d 215, 217 (:3d Cir. 1979), cert. denied, 441 U.S. 961 (1978); see 
Gardeski v. Colonial Sand & Stone Co., 501 F. Supp. 1159, 1167 (S.D. N.Y. 1980). 
344. See 42 U.S.C. § 7415. 
345. There must also be a ripe controversy, a plaintiff with standing, and no Con-
gressional intent to preclude review in order to bring a § 304 action to force continued 
action under § 115. There appears to be a ripe controversy. The Administrator of the 
EPA has not acted as arguably required. Parts of Canada continue to suffer damage due 
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This scenario raises a question as to how to interpret the term 
"non-discretionary act or duty" as used in section 304 in determin-
ing whether this provision can be used to force further EPA 
action under section 115.346 In interpreting the term "non-dis-
cretionary act or duty," courts have been primarily concerned 
with the congressional intent behind the statute. Congress' rea-
son for including section 304 in the CAA was to encourage the 
responsible agencies to enforce more vigorously the Act's anti-
pollution standards.347 Congress sought to provide an alternative 
enforcement mechanism in the event that an agency remained 
inert when action was required.348 Congress additionally intended 
for citizen groups bringing an action under this section to be 
hospitably received by the courtS.349 
to acid precipitation caused by emissions from the United States. Injured parties in 
Canada clearly have a right to request relief at this time. As discussed above, see supra 
note 340, finding a plaintiff with standing would be a fairly easy matter. Finally, there 
does not appear to be any evidence that Congress meant to preclude review of a matter 
such as this. See infra text and notes at notes 347-49. 
There are other miscellaneous issues that would arise in this case. First, an action 
under § 115 would most likely be brought in the D.C. Circuit because of the international 
nature of the case, and because prior litigation of § 115 was brought in that circuit. 
Consolidated Coal Co. v. Costle, 604 F.2d 236, 253 (3d Cir. 1979). In addition, a party would 
most likely claim subject matter jurisdiction under 28 U.S.C. § 1331. the claimant could 
argue that this is a civil action arising under a law of the United States, § 115 of the CAA. 
Finally, it should be mentioned that the plaintiff in this case would probably have the 
burden of proving that the Administrator had wrongly failed to take required action. See 
Environmental Study of Protection v. Pac., 464 F. Supp. 143, 148 (D. Conn. 1978). 
346. See Gallogly, supra note 1, at 741. 
347. In an attempt to permit citizens to more easily bring suits against the EPA 
Administrator, the CAA and other environmental acts, such as the FWPCA, were 
amended in the early 1970's to include explicit provisions for judicial review. Wisconsin, 
394 F. Supp. at 318. Experience has shown, however, that uncertainties persist since 
both statutes are exceedingly complex. Currie, Judicial Review, supra note 339, at 1221; 
Note, Friends of Earth v. Carey: Enforcing the Clean Air Act, 9 TRANSP. L. J. 411, 425 
(1977). 
348. Gardenski, 501 F. Supp. at 1162; Settle, supra note 343, at 17-18; see K. DAVIS, 
supra note 302, at § 9.6. 
349. Wisconsin, 395 F. Supp. at 317-18; Note, supra note 347, at 425-26. 
Section 304(d) provides that "the court ... may award costs of litigation ... to any party 
whenever the Court deternlines that such award is appropriate." 42 U.S.C. § 7604(d) 
(Supp. III 1979). Congress wanted to encourage parties to bring citizen suits by adding 
this provision. The courts will, however, only award attorney fees when the citizen suit is 
deemed to be in the public interest. The provision also allows for a court to award 
attorney fees to the defendant agency if the court finds the citizen group is harassing the 
agency. NRDC v. EPA, 484 F.2d at 1353, 1358. See Baughman v. Bradford Coal Co., 592 
F.2d at 218; Settle supra note 343, at 14. 
It appears that a citizen group bringing an action under 304(a)(2) to force Adminis-
trator Ruckelshaus to act under § 115 might have an excellent chance to recoup its legal 
fees. Such an action would arguably be in the public interest and would not have been 
brought for harassment purposes. 
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Congress was also concerned, however, that it not overburden 
the courts and the EPA with citizen suits attempting to force the 
Administrator to take action under the CAA.350 In light of this 
congressional intent, courts have interpreted the term "non-
discretionary act or duty" narrowly.351 Thus, on the one hand, 
courts have been receptive to citizen actions brought under sec-
tion 304 to force the Administrator to act; but, on the other hand, 
they have strictly required that the challenged administrative 
duty be a clear, mandatory one before it will require agency 
action.352 This judicial approach is meant to effectuate the bal-
anced legislative objective of providing for citizen's suits in a 
fashion least likely to overburden the federal courts, but most 
likely to trigger necessary governmental action.353 Thus, it must 
be determined whether the Administrator's duty to act under 
section 115 is a clear, mandatory one which would be enforced by 
a court. As discussed above, 354 the disputed portion of section 115 
employs mandatory language and would arguably mandate fur-
ther EPA action under that statute.355 Inasmuch as Congress has 
employed mandatory language in a statute that was carefully 
drafted, and has on several occasions expressed support for using 
section 115 to reduce trans boundary acid rain, it would appear 
that once triggered, section 115 provides a clear example of a 
"non-discretionary act or duty" within the meaning of section 304. 
The second and related question which must be answered is 
350. Settle, supra note 343, at 17-18. See New Mexico Citizens v. Train, 6 E.R.C. 2061, 
2066 (1974). 
351. Kennecott Copper Corp., Nevada Mines v. Costle, 572 F.2d 1349, 1353 (9th Cir. 
1978); see Gallogly, supra note 1, at 741; Currie, Judicial Review, supra note 339, at 1250 
n.221. 
352. Mountain States Legal Found. v. Costle, 630 F.2d 754, 763 (10th Cir. 1980), cert. 
denied, 450 U.S. 1050 (1980); see Gallogly, supra note 1, at 741. 
353. City of Highland Park v. Train, 519 F.2d at 690-91. 
354. See supra text and notes at notes 262-98. 
355. Ajudge's treatment of the Costle determinations would be a crucial element in an 
attempt to force the EPA to continue action under § 115. In United States Steel v. Fri, 
364 F. Supp. 1013, 1018 (D. Ind. 1973), the court observed that judicial review of discretio-
nary acts taken by the Administrator would usually be precluded in actions to compel 
agency action. In the event that the court does review the discretionary decision, the 
court will only review the administrative record at the time the decision was made. EDF 
v. Costle, 657 F.2d 275, 284 (D.C. App. 1981). 
A court might review the Costle determination, although that appears unlikely given 
the judicial reluctance to review discretionary acts taken by an Administrator. If judicial 
review does occur, there does appear to be enough substantiation to support the Costle 
determinations as discretionary administrative action taken under § 115. See supra text 
and notes at notes 262-98. 
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whether section 304 can be relied on to force an Administrator to 
continue an action once it has been initiated. The answer to this 
second, and as yet unanswered, question may perhaps be sur-
mised from an examination of the relevant case law. Admittedly, 
though, there is little case law in this area and there are no cases 
which are analogous to a possible attempt to force an EPA Ad-
ministrator to continue action under section 115. 
In New England Legal Foundation v. Costle, the EPA Adminis-
trator was held not to be under a duty to continue action since the 
decision to take further action in that case was discretionary. The 
plaintiffs in that case employed section 304(a)(2) to charge the 
EPA Administrator with failing to perform his statutory duty by 
refusing to revise the SIPs of New York and New Jersey in order 
to abate the interstate transport of pollutants into Connecticut 
after the Administrator had sent notices of violations to those 
states.356 In the court's opinion, the CAA did not mandate that the 
Administrator propose federal revisions to correct the deficiencies 
in state SIPs at that time.357 Consequently, this portion of the 
complaint was dismissed, since no relief could be granted under 
section 304.358 A section 304 suit to force further action under 
section 115 based on the Costle determination, however, is distin-
guishable from New England since the EPA Administrator had 
begun enough action under section 115 to trigger further action 
expressly required by this provision. The requested action, there-
fore, would be mandatory, not discretionary, and a section 
304(a)(2) action might succeed. 
Another case, Friends of the Earth v. Carey, appears to provide 
the strongest precedent for the proposition that when mandatory 
action is required by the taking of another action, the mandatory 
356. New England Legal Found. v. Costle, 475 F. Supp. 425, 427, (D. Conn. 1979), afi'd 
in part, rev'd in part, 10 ENVTL. L. REP. (ENVTL. L. INST.) 20,000, 20,047 (2d Cir. 1980) (per 
curiam); Gallogly, supra note 1, at 741 & n.328. 
357. The court observed that the EPA Administrator was not obligated to initiate 
legal action to enforce SIP provisions under 42 U.S.C. 7413(a)(1) (Supp. III 1979). That 
section stipulates that the Administrator may bring a civil action against a violation of a 
state SIP. New England Legal Foundation, 475 F. Supp. at 433. The court stated that the 
Administrator had fulfilled his responsibilities to make a finding of a violation when 
informed of such a violation. It was now incumbent upon the delinquent states to revise 
their SIPs. I d. 
358. Certain other actions relating to SIPs brought under § 304 have been found to be 
discretionary. See, e.g., Kennecott Copper, 572 F.2d at 1354; Kentucky ex rel. Hancock v. 
Ruckelshaus, 497 F.2d 1172, 1177 (6th Cir. 1974). See generally Annot., 38 A.L.R. FED. 
593-99 (1978), for a discussion of particular acts which are discretionary and thus not 
subject to relief under § 304(a)(2). 
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steps must be taken.359 Friends has a complicated history and 
essentially consists of three separate New York Appellate Court 
decisions.360 The thrust of these cases, that an Administrator 
must continue mandated action once certain triggering steps 
have been taken, is apparent in Friends II and Friends III.361 
The cause of action for the Friends cases began when the EPA 
notified the State of New York that it was to supplement its SIP 
to show how it would reduce traffic-related air pollution in New 
York City so as to comply with federal air quality standards.362 
Because of the impact such a plan would have on New York City, 
the state solicited the city's involvement in the design of an 
acceptable plan.363 The final plan authored by both the city and 
the state was subsequently approved by the EPA.364 The ade-
quacy of this plan was challenged, and then upheld, in Friends 
1.365 
In a subsequent development, portions of the plan were not 
implemented due to the city's financial difficulties.366 Several en-
vironmental groups then brought suit in Friends II, seeking to 
compel state and local officials under section 304 of the CAA to 
implement this transportation control plan which had been ap-
proved by the EPA.367 The Second Circuit stated that, "with the 
acceptance by the EPA and judicial ratification [in Friends I], the 
plan became binding upon and enforceable against state and local 
officials."368 The court concluded that the one year delay in im-
plementing the plan required the court to order prompt execution 
of the plan by city officials.369 
Following this decision, the city disputed the court's decision on 
state sovereignty grounds in Friends III, arguing that the de-
termination as to when to implement the plan remained volun-
359. 535 F.2d at 165, 169; 552 F.2d 25 (2d Cir. 1977), cert. denied, 434 U.S. 902 (1977). See 
Note, supra note 343, at 717; Note, supra note 347, at 415. 
360. See Note, supra note 347, at 414-15. 
361. Id. 
362. See Note, Clean Air and Federalism: The Second Circuit Gets Into the Act, 44 
BROOKLYN L. REV. 1073, 1073 (1978); State of New York, New York City Metropolitan Air 
Quality Implementation Plan: Transportation Controls 1-5 (1973). 
363. Note, supra note 362, at 1073-74; Note, supra note 347, at 412. 
364. Note, supra note 362, at 1074. 
365. Friends of the Earth v. EPA, 499 F.2d 1118, 1120-24 (2d Cir. 1974) (Friends I). 
366. Note, supra note 362, at 1074 & n.14. 
367. Id. at 1074; Note, supra note 347, at 413, 415. 
368. 535 F.2d at 170. 
369. Id. at 180; Note, supra note 362, at 1075 & n.18. The circuit court remanded the 
case directing the district court to ensure that the transportation plan would be im-
plemented. Note, supra note 347, at 415. 
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tary.370 The United States District Court for the Southern District 
of New York agreed with the city's argument.371 The Second 
Circuit, however, reversed the lower court on other grounds and 
again ordered enforcement.372 The court reiterated its view that 
the New York SIP which set forth control strategies on transpor-
tation issues was legally binding upon the state and city officials. 
The court noted that state and city officials had represented to 
the public that the appropriate officials would prepare, promul-
gate, and carry out the dictates of a plan to control NOx automo-
bile emissions.373 The court concluded that the officials who had 
drafted the plan which was approved by the EPA were estopped 
from arguing that they could not be ordered to enforce that very 
same plan.374 
Friends highlights the court's willingness to assert control over 
an air pollution dispute if the agency-here, the New York 
agencies-is dilatory in carrying out its responsibilities to the 
public.375 In addition, Friends reveals the judicial concern that 
the appropriate agency act in a timely manner.376 Consequently, 
Friends provides strong support for the idea that once an agency 
has taken discretionary actions which trigger mandatory actions, 
it must follow through on its statutory duties. 
Although Friends is quite similar to the Costle scenario, there 
are some differences that slightly diminish its precedential value. 
For instance, the Friends decision was concerned with forcing a 
state, rather than a federal agency, to take further required 
actions. In addition, the New York state agency's lengthy com-
mitment in formulating the transportation plan demonstrated a 
clear acceptance of the plan. The EPA has at least arguably not 
manifested the same commitment to acting under section 115. 
Still, Friends provides a persuasive precedent that the EPA must 
take further action under section 115. 
370. The city argued that compelled enforcement would impinge on the state's 
sovereignty in violation of the Tenth Amendment. As a political subdivision of the state, 
the city argued that it benefitted from this sovereignty. Friends, 552 F.2d at 33; Note, 
supra note 362, at 1075. 
371. See Friends, 422 F. Supp. 638, 645 (S.D.N.Y. 1976), rev'd, 552 F.2d 25 (2d Cir. 1977). 
372. Note, supra note 347, at 427. 
373. 552 F.2d at 34. 
374. [d. at 34, 37. 
375. See Note, supra note 343, at 717. 
376. The same court, in a prior proceeding of this case, also reaffirmed the receptive 
judicial attitude toward plaintiffs who bring cases involving the attempt to force agen-
cies to act in a timely manner. Friends, 535 F.2d at 165; see Note, supra note 343, at 717. 
600 ENVIRONMENTAL AFFAIRS [Vol. 11:539 
In summary, it appears that a party could succeed in bringing a 
civil action under section 304 to compel the EPA Administrator to 
act based on Costle's determination. The mandatory nature of 
section 115 probably satisfies the "non-discretionary act or duty" 
standard of section 304. In addition, the case law supports the 
view that once mandatory action is triggered under a provision of 
the CAA, the agency does not have discretion as to whether it will 
take the action required under the statute. Thus, there is a sig-
nificant chance that Ontario or a similarly injured party could 
compel further EPA action based on the Costle determination by 
bringing an action under section 304 of the CAA. 
B. Section 706(1) afthe APA 
A party may be able to compel the EPA Administrator to act 
pursuant to the Costle determination by invoking section 706(1) of 
the Administrative Procedure Act (APA).377 That section directs a 
reviewing court to "compel agency action unlawfully withheld378 
or unreasonably delayed."379 Thus, section 706(1) may provide an 
377. 5 U.S.C. § 706 (1982). The APA is applicable to administrative proceedings unless 
the statute under which the controversy has arisen precludes judicial review, or agency 
action is committed to agency discretion by law. Section 115 apparently does not pre-
clude judicial review and Ruckelshaus's failure to act is arguably not discretionary. See 
United States Steel v. Fri, 364 F. Supp. at 1018; 5 U.S.C. § 701 (1982); K. DAVIS, supra note 
302, at § 14.12. 
378. The term "unlawful" has been construed to include, but not be limited to, agency 
action which is found to be arbitrary, capricious, an abuse of discretion not in accordance 
with law or not in observance with procedures required by law. 5 U.S.C. § 706 (1982); N. 
Am. Van Lines, Inc. v. United States, 412 F. Supp. 782, 294 (N.D. Ind. 1976). 
Courts have interpreted the phrase "unlawfully withheld" as essentially requiring a 
determination of whether the agency has violated its statutory mandate by failing to 
act. EDF v. Costle, 657 F.2d at 283; EEOC v. Bray Lumber Co., 478 F. Supp. 993, 996 (D. 
Ga. 1979). Courts have construed this term in a variety of circumstances. Seriously 
prejudicing a party's rights can be an unlawful act. Houseton v. Nimmo, 670 F.2d 1375, 
1378 (9th Cir. 1982). See EEOC v. Exchange Security Bank, 529 F.2d 1214, 1216-17 (5th 
Cir. 1976). In EDF v. Costle, the court held that the EPA had not abused its discretion in 
failing to propose new water quality standards for salinity for the Colorado river despite 
the existence of new information. 657 F.2d at 293-98. In British Airways Bd. v. Port Auth. 
of N.Y. & N.J., 564 F.2d 1002, 1010, 1012-13 (2d Cir. 1977), the court noted that the law 
would not tolerate unwarranted official inaction. The court then ordered the Port Au-
thority to cease its indefinite ban on Concorde flights. In another case, the court affirmed 
its right under § 706(1) to ensure that "statutory rights are not denied through agency 
delay or inaction," and held that delays by HEW in examining social security issues were 
unreasonable. Cockrum v. Califano, 475 F. Supp. 1222, 1239 (D.D.C. 1979). In Health 
Systems Agency of Okla. v. Norman, 589 F.2d 486, 492, 494 (10th Cir. 1978), the court 
compelled an agency to accept an application that was found to be unlawfully withheld. 
379. Most cases involving unreasonable delay have involved periods of over five years. 
Nader v. FCC, 520 F.2d 182 (D.C. Cir. 1975), was an example of a case where the court 
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independent basis under which a party such as Ontario may 
maintain an action to force the EPA Administrator to act under 
section 115. Such an injured party could argue that the EPA has 
both unlawfully withheld and unreasonably delayed action under 
section 115, since it has been over three years since Costle made 
his determination. 
To obtain judicial review under section 706(1), the injured party 
must first have standing. Section 702 of the APA grants standing 
to sue a federal officer to a private party who has suffered a legal 
wrong because of agency action, or who has been adversely af-
fected or aggrieved by agency action within the meaning of a 
relevant statute.380 In addition, the party bringing suit must 
demonstrate both that a case is ripe for review and that the party 
has a very clear interest in the agency's action.381 
Ontario probably would have standing to invoke section 706(1). 
An official from Ontario might bring such an action, thereby 
satisfying the requirement that a private party initiate an action 
under section 706(1). In addition, a foreign government or instru-
mentality has been held to qualify for standing under section 
706(1).382 
Ontario or a similarly situated person could most likely show 
that it has been adversely affected by acid precipitation because 
of administrative delay and that, therefore, a real controversy 
exists. Such a party could satisfy the ripeness requirement by 
pointing to the damage that it is currently experiencing because 
of transboundary air pollution.383 Finally, an injured party such 
as Ontario could clearly show that it has a keen and real interest 
in forcing the EPA to take further action under section 115. 
found the delay in taking action to have been unreasonable. In that case, the court found 
that the FCC unreasonably delayed deciding for ten years whether a corporation was 
illegally subsidizing special telephone customers by charging its general customers 
higher rates. Other courts have found periods of time ranging from 10 months to three 
and one-half years to constitute unreasonable delay. EEOC v. Liberty Loan, 584 F.2d 
853, 857 (8th Cir. 1978). 
Usually, the courts will scrutinize the facts of each case to determine the reasonable-
ness of the delay.ld. The Seventh Circuit has concluded in one case, however, that the 
court should pay deference to an agency's assessment of a reasonable time period. 
Wright v. Califano, 587 F.2d 345, 352-54 (7th Cir. 1978). 
380. The applicable definition of a "person" under the APA includes "an individual, 
partnership, corporation, association, or public or private organization other than an 
agency." 5 U.S.C. § 551(2) (1982). 
381. 5 U.S.C. § 706 (1982). 
382. Neal Cooper Grain Co. v. Kissinger, 385 F. Supp. 769, 776 (D.D.C. 1974). 
383. Ontario should be able to allege jurisdiction under § 1331 with little problem. See 
supra note 345. 
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Since the inaction of an Administrator, even under statutes 
drawn in clearly discretionary terms, is properly reviewable 
under section 706(1), the degree to which section 115 imposes 
mandatory action on the Administrator would not be an issue.384 
In addition, in an action under section 706(1), Ontario would prob-
ably not have to prove that the Costle determination constituted 
final agency action,385 as it has been held that no final agency 
order is necessary for judicial review where a claim of unreason-
able or unlawful delay is alleged under section 706(1).386 There-
fore, proving that the Costle determination constituted final 
agency action would not be necessary. In sum, it appears that a 
party could successfully employ section 706(1) to force an EPA 
Administrator to take required action under section 115 of the 
CAA. 
C. 28 U.S.C. Section 1361 
A third possibility for compelling the EPA Administrator to act 
is to bring a mandamus action under 28 U.S.C. section 1361.387 
Section 1361 provides that, "the district courts shall have original 
jurisdiction of any action in the nature of mandamus to compel an 
officer or employee of the United States or any agency thereof to 
perform a duty owed to the plaintiff."388 A party such as Ontario 
might argue that Administrator Ruckelshaus owes a duty under 
section 115 to carry out the Costle determination. Indeed, a claim 
that the court should review agency inaction under the man-
damus statute would provide an important back-up argument in 
the event that review is denied under either section 304(a)(2) or 
section 706(1).389 Nonetheless, there appear to be serious problems 
with employing section 1361.390 
Courts are not likely to be receptive to the maintenance of a 
mandamus action. First, mandamus has long been viewed as a 
drastic remedy to be granted only in extraordinary Clrcum-
384. EDF v. Hardin, 428 F.2d 1093, 1098-99 (D.C. Cir. 1970). 
385. See supra text and note at note 236. . 
386. Int'l Ass'n of Machinists & Aerospace Workers v. Nat'l Mediation Board, 425 F.2d 
527, 535 n.3 (D.C. Cir. 1970). 
387. French, Frontiers of the Federal Mandamus Statute, 21 VILL. L. REV. 637, 649 
(1976). 
388. 28 U.S.C. § 1361 (1976). 
389. French, supm note 387, at 640. 
390. Davis suggests that mandamus actions under § 1361 should be abolished. He 
notes that nothing can be done under § 1361 that cannot be done under § 1331, and 
admonishes practitioners to avoid § 1361 actions. K. DAVIS, supra note 302, at § 23:12. 
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stances.391 Second, standing might be difficult for Ontario to ob-
tain in a section 1361 action.392 Finally, it has been held that 
section 1361 may be invoked only upon the satisfaction of the 
following conditions: "(1) a clear right in the plaintiff to the relief 
sought; (2) a plainly defined and peremptory duty to do the act in 
question; and (3) no other adequate remedy available."393 This 
third requirement, the necessity of first employing all alternative 
administrative and statutory remedies, makes the use of man-
damus unlikely.394 As discussed above, a party could employ 
either CAA section 304 or APA section 706(1) with a significant 
chance of success. Thus, it is unlikely that a court would entertain 
a mandamus action under section 1361 at the initial stages of an 
action seeking to have the Costle action enforced. 
An action to force the EPA Administrator to take action under 
section 115 may succeed, however, under either section 304(a)(2) of 
the CAA or section 706(1) of the APA. In sum, it appears that an 
injured party may be able to force the EPA to take action to 
reduce transboundary acid precipitation by invoking the dormant 
Costle determination. 
VII. POSSIBLE ADMINISTRATIVE REACTION 
If an injured party brought suit against the EPA attempting to 
force action under section 115, the EPA, if it remains consistent 
with its position in the Ohio court action,395 would not want to 
391. Tenth Annual Review of Criminal Procedure: United States Supreme Court and 
Courts of Appeals 1979-1980, 69 GEO. L.J. 211, 553 (1980). But see French, supra note 302, 
at 673 (arguing that mandamus may be obtained in less drastic situations). 
392_ In order to obtain standing for a § 1361 action, the party has to claim that a 
statutory or constitutional right has been violated. Although this limits the number of 
cases brought under § 1361, this would apparently not be a major obstacle in an action to 
compel EPA action pursuant to § 115. See Tushnet, supra note 392, at 671. 
393_ City of Highland Park v. Train, 519 F.2d at 691. 
394. Courts may go to extraordinary lengths to disallow § 1361 actions on the grounds 
of alternative available statutory remedies. In City of Highland Park, 519 F.2d at 683, 
the plaintiffs relied upon § 7604(a), inter alia, to seek to compel the EPA Administrator to 
promulgate certain air pollution regulations which the plaintiffs hoped would prevent 
certain construction projects. The plaintiffs failed, however, to provide the EPA Ad-
ministrator with the required 60-day notice, and the court found that this voided the 
§ 7604 action. In addition, the court rejected the plaintiff's contention that it could employ 
28 U.S.C. § 1361. The court observed that another remedy had been available in the form 
of- § 7604(a)(2) of the CAA, and that the plaintiff's failure to comply correctly with the 
procedures of that section did not then make § 1361 available to the plaintiffs. ld. at 691. 
395. For an assessment of how the Reagan EPA has consistently attempted to 
undermine the regulations it is supposed to enforce, see Green, The Gang That Can't 
Reregulate, THE NEW REPUBliC 14, 15-16 (Mar. 21, 1983). 
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take further action based on the Costle determination. Conse-
quently, the EPA might attempt one of two possible strategies if 
it believed that it was inadequate to simply argue that Costle's 
sections were not officially binding. First, it might attempt to 
"clarify" its position under section 115 in a way which con-
tradicted the Costle determination.396 This would allow an inter-
venor such as Ohio to argue with greater support that Costle's 
action was arbitrary and capricious, and therefore his determina-
tion would not mandate further action under section 115. If Ohio 
intervened in a court action it could highlight recent develop-
ments in the EPA's position to demonstrate that Costle had acted 
arbitrarily. It could point to subsequent EPA pronouncements 
which fail to support the Costle determination. By conceding that 
the Costle determination had a legally binding effect at the time it 
was made, Ohio could argue that the action should be struck down 
as arbitrary and capricious. This approach to defeating an at-
tempt to invoke the Costle determination would be politically 
attractive; the EPA could reap the benefits of an Ohio victory 
without having had to take a potentially unpopular position. The 
drawback to this position, however, is that if the Costle determi-
nations are not found to be arbitrary and capricious-a result 
that could quite likely occur-the EPA may be forced to carry out 
the dictates of section 115. 
Second, the EPA might revise one of the Costle determinations 
and, in essence, repeal the Costle action purely by administrative 
action. Underlying such an action is the premise that the Costle 
determinations made under section 115 are not legally binding 
and can therefore be revised or altered. There are several draw-
backs to this position. First, the premise may be faulty: the Costle 
determinations are probably legally binding and could not so 
It is by no means clear that EPA Administrator Ruckelshaus would oppose this action. 
Ruckelshaus has been active in trying to alleviate the acid precipitation problem. He 
recently advocated a program whereby six states would be targeted to cut their emis-
sions by 50%. This proposal met with strong opposition led by David Stockman, the 
Director of OMB. This program was also attacked by certain environmentalists as 
insufficient to alleviate adequately the acid precipitation problem. A court order requir-
ing EPA action in eliminating acid precipitation may be welcomed by a Ruckelshaus 
EPA. Ruckelshaus would then have a legal duty to take measures to address the 
transboundary acid precipitation problem. See MacNeil-Lehrer Newshour, Nov. 4, 1983 
(PBS). 
396. For example, the EPA might issue a statement contending that Canada had not 
interpreted its § 115 statute, CCAA § 21, in a manner consistent with the reciprocity 
requirement of § 115. In addition, the Administrator could argue that sufficient ques-
tions persist to reasonably believe that the causation requirement was not fulfilled. 
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easily be altered.397 In addition, the EPA would have to provide a 
well-reasoned explanation to support an alteration or reversal of 
Costle's determination.398 By taking such a tactic, the EPA would 
be drawn directly into this legal battle rather than allowing Ohio 
or a similarly situated party to represent its position. Such an 
action might be impossible to take without aggravating already 
tense United States-Canadian relations on the acid precipitation 
issue. In addition, the EPA would be vulnerable to criticism from 
states which would directly benefit from a curb of S02 and NOx 
emissions. Finally, the EPA, already under attack for its anti-
environmental positions under Administrator Burford, would 
further undermine its credibility as an agency concerned with 
protecting the environment. This may not be a strategy the EPA 
would want to adopt. 
It appears that the EPA could maneuver itself into a better 
position to defuse the Costle determination. Both indirect and 
direct maneuvering, however, are problematic and could carry 
high political costs. Thus, the EPA might choose not to frustrate 
an attempt to force the EPA Administrator to take further action 
under section 115. 
VIII. CONCLUSION 
Acid precipitation falling in Canada poses a serious threat to 
the economic and ecological well being of that country. A consid-
erable amount of the pollutants causing Canadian acid precipita-
tion originates from industrial sources in the Midwestern United 
States. This has strained American-Canadian relations to an un-
precedented level. Unfortunately, the transboundary pollution 
causing acid precipitation is expected to increase in the future, 
exacerbating the problem. The Canadians view the situation as 
urgent. 
Possible solutions do exist to curb industrial emissions of S02 
and NOx in the Midwest and thereby alleviate the acid precipita-
tion problem in Canada. Midwestern industry could conceivably 
take the initiative in curbing emissions of S02 and NOx' This does 
not appear likely, however, because of the substantial costs in-
volved. Similarly, negotiations toward the signing of a treaty on 
397. Indeed, the Reagan EPA would be countering the practice that administrative 
policy is apparently presumed not to change even when the old Administrator is re-
placed. See City of New York v. Ruckelshaus, 358 F. Supp. 669, 671 n.! (D.C. Cir. 1973). 
398. EDF v. Costle, 657 F.2d at 289. 
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international air pollution, another possible solution to the inter-
national acid precipitation problem, appear to be stalemated. A 
final solution might be the control of acid precipitation by the 
Clean Air Act. The CAA, however, does not appear capable of 
effectively addressing the acid precipitation problem. Conse-
quently, an injured province, such as Ontario, might resort to the 
United States courts to gain urgently needed relief. 
Section 115 of the CAA might provide Ontario with a possible 
solution to the acid precipitation problem. Douglas Costle, the 
Administrator of the EPA in the Carter Administration, deter-
mined that this section does address the acid precipitation prob-
lem and that action under this section should be taken to control 
the international acid precipitation problem. After the state of 
Ohio and several Ohio Utility companies brought suit in the Dis-
trict of Columbia Circuit Court to obtain a judicial ruling on the 
legal effect of Administrator Costle's actions, the court held that 
the action was not ripe at that time. The determination was left 
dormant with uncertain legal effect. No further EPA action has 
since been taken under this section of the CAA since the Carter 
Administration and Administrator Costle left office. 
Ontario, or a similarly injured party, could bring an action 
attempting to force the current EPA Administrator to continue 
the process initiated by Costle. Once certain determinations are 
made, section 115 apparently mandates further EPA action in the 
form of notifying those states responsible for the international air 
pollution to revise their State Implementation Plans. The basis 
and manner of Costle's determinations were apparently sufficient 
to trigger section 115. 
Ontario, or a similarly situated party, might attempt to trigger 
section 115 in one of three ways. First, Ontario might bring a suit 
under section 304(a) of the CAA, the citizen's suit provision. On-
tario could argue under this statute that the EPA Administrator 
is under a legal duty to continue action under section 115. In such 
an action, Ontario would have precedent for forcing the EPA 
Administrator to continue action already voluntarily undertaken 
by a prior Administrator. Consequently, there is a real likelihood 
that Ontario could force further EPA action by bringing an action 
under this statute. 
Alternatively, Ontario could bring an action under section 
706(1) of the APA which provides that a court can "compel agency 
action unlawfully withheld or unreasonably delayed." Ontario 
could point out that the EPA Administrator is legally obligated, 
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under the "shall" language of section 115 to continue action under 
that statute. 
Finally, Ontario could bring an action under 28 U.S.C. section 
1361-the federal mandamus statute-to compel the present 
EPA Administrator to act. Ontario, however, would probably not 
succeed under section 1361 due to the availability of other statu-
tory remedies and the uncertain legal status of this mandamus 
statute. 
The EPA might take certain actions to frustrate the success of 
an action to compel further action under section 115. However, 
such a strategy would involve political costs. Moreover, EPA 
maneuvering might very well not succeed in frustrating a re-
quirement for further EPA action under section 115. Conse-
quently, there is a distinct possibility that Ontario, or a similarly 
injured party, could trigger the Costle determination and gain 
needed relief from the acid precipitation problem. Given the cur-
rent stalemate in efforts to reduce acid precipitation, either dip-
lomatically or in the Congress, and because of the limited utility of 
other Clean Air Act provisions in forcing the EPA to take action, a 
section 115 action may provide the only solution to this transna-
tional problem. 
